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FOREWORD 


This paper forms a part of the studies which 
various individuals have undertaken on behalf of 
the Bureau of Competition Policy in connection with 
the development of the second stage of Canada's 
competition policy, the amending process of which 
began with the preparation of the Interim Report on 
Competitvom Policy or’ the Economic’ Counc? i 


Others have undertaken the examination of the 
directions of advertising legislation in the crim- 
inal, administrative and private law spheres in an 
attempt to provide some rationalization to the 
present and developing law in the area.** Their 
mandate was limited to the structuring of "a model 
regulatory framework for the regulation of mis- 
leading advertising and residual unfair trade prac- 
tices in the consumer market-place".*** Our terms 
of reference are complementary. We are requested 
to examine the polatical and constitutional 
considerations which would come into play if their 


> Ottawa, 1969. The so-called "Interim" Report 
was, Of course, the only and therefore "final" 
Teporc. 

— The reference is to Prof. M.J. Trebilcock and 


his associates, Messrs. A. Duggan, H. Wilton- 
Siegel and C. Masse, and Ms L. Robinson, whose 
Shug as (emer en! Pl oooscus tO ay sens De mols 
for the Reform of the Regulation of Unfair 
Trade Practices in Canada (Canada, Department 
of Consumer and Corporate Affairs, Bureau of 
Competition’ Policy,” 1976)". We assume some 
Pamervarrcy with thac report on’ -cne™ (part. “OF 
the reader. 
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rationalized framework were implemented and _ to 
suggest, to the extent that it is realistic to do 
so, possible models for the sharing of the trade 
practices, jurisdiction, im, Canada. 


This mandate presents manifold difficulties, 
some of which are discussed in this Foreword but we 
must draw immediate attention to one of the most 
formidable. Simply put, we know neither the form 
nor the content of the final version of the ideal, 
rationalized, now hypothetical federal trade prac- 
tices law. In a field where both choice and dis- 
pesition. of words: are, juradicaldyvocmicral, .Onewucam 
appreciate the dimensions of the problem _ posed. 
Fortunately the Trebilcock study at least proposes 
the framework, if not the framing, of the substan- 
tive and procedural tools and, based upon this 
broad backdrop and upon certain assumptions which 
we shall make in the body of this paper, we shall 
draw our tentative (and sometimes hesitant) con- 
clusions. 


It almost goes without saying that the job of 
assessing the political climate is replete with 
pitfalls. Had interviews been primarily designed 
to be conducted at the ministerial level, we would 
have had to contend with the political and personal 
agendas (neither of which would probably have been 
revealed) of individuals either new to the role or, 
in all cases, temporarily occupying the consumer 
Ministry. (ihe, result was. (of ‘course, “thatthe 
interviews were held at the level of the senior 
OLficazals, »the...Deputy . Ministers. . (who... iipamany 
cases, undoubtedly had their own hidden agendas, 
although one may be entitled to assume that these 
were, almost” certain —not “to” he ,.of)..an.~electoral 
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nature)*. Even in those circumstances, one expects 
that the Deputy reflects to some degree the politi- 
Cal £LLaveury broad ly'’-spedaking, “oP o hus=\Ministér. 
This, of course, implies that answers given in the 
interviews may have a temporary life. (Two elec- 
tions were held during the course of this’ study 
alone.) 


The interviews with the Deputy Ministers were 
fruitful by and large, and we appreciate the time 
they and their staffs made available to us. They 
know their field and each other (equally important) 
and we were certainly able to uncover sentiments 
and opinions regarding the present and possible 
future course of provincial and federal trade prac- 
tice activity. All of the provinces were apprised 
of the existence of our mandate and of the broad 
goals of the study and we obtained the input of the 
responsible officials in every province except 
Prince Edward Island (due to unfortunate time dif- 
ficulties). 


We also visited officials in the federal 
regional offices. They spoke freely and were con- 
sequently of considerable help in uncovering short- 
comings in the present legislation. (It should be 
borne tn lind et haeicB EE CH? wash nothin: “ioree, ror 
had it had Third Reading, at the time of the bulk 
of the interviews.) It is unlikely that anything 
conitadne d Sin i) 4 wid). O subst an tardy meet the 
requests of the field officials. REP anyth ing, 
their view was that the new variable, the federal 
government freeze, was likely to make their lives 


* Although the Ministers in three of the provinces 
were kind enough to make themselves available, 
one of these remained for the entire interview 
and provided extremely valuable reactions and 
assistance. 
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more, difficult,*) particularly km vlew-o£) « the «need 
to administer some new provisions which, they anti- 
cipated, would be in force in the near future. 


We also visited the President's Office of 
Consumer Affairs and the Federal Trade Commission 
in Washington D.C., attempting thereby to obtain at 
least limited information regarding the functioning 
of trade practice laws in the neighbouring federal 
structure. Ted Garrish, Betty Bay and Al Finkel at 
OCA and Gale Gotschall at PTC extended their cus- 
tomary warm reception and extenSive co-operation to 
us. We much appreciate their help but wish to make 
it clear that any comments made regarding the 
American position or conclusions drawn in connec- 
tion therewith are our responsibility, not theirs. 


The constitutional legal analysis will be 
briefer than might have been anticipated. It was 
felt that a study of this nature need not begin at 
the, level of explanation of the meaningi*ofiaoia 
federal jurisdiction or of familiar terms, such as 
“pikthpeand «shbstence). 'conecurvency'y,).) pariamountcy 
andiSO von, e€xcept’to ‘the! -extent Ithat «these, «may rbe 
in the process of being reshaped by the courts in 
Such a way as to have meaning for the trade prac- 
tices field. Nor did we assume that it was neces- 
Sary to review in depth the constitutional case law 
recently reviewed by Warren Grover and Peter Hogg** 
and so often rehashed by the courts in the succes- 
sion -of;combines, challenges, not. toly. méentiom othe 
other rubrics of jurisdictional clashing. 


* By not permitting the hiring of new personnel, 
most investigators visited already felt short- 
staffed vis-d-vis the administration of the 
presente, Ace. 


** An abridged version of their study appears in 
(1976) 1 Can. Bus. L.J., forthcoming: 


Detailed discussion of the alternative models 
of jurisdiction-sharing takes place in Chapter III 
buts1t would be fair to.observe here (perhaps .for 
the purpose of conditioning the reader for what 
follows) that the implementation of the structure 
or framework for trade practice regulation is a 
governmental and political proposition unberrimae 
fidei for both federal and provincial members of 
the respective legislatures. Extreme good inten- 
tion and self-effacing concern, with consumers as 
the beneficiary of both, may be necessary for _ the 
attainment of the goal. 


It iS appropriate to designate primary respon- 
sibility fon, the.chapters. in,.the study...Mr,...;Cohen 
was responsible for Chapters I through III. Pros, 
Ziegel prepared Chapter IV. Each of the authors 
reviewed and commented extensively on the draft of 
the other and the text and conclusions (Chapter V) 
reflect their common labours and consensus. 


We feel it fair to observe, in closing these 
prefatory remarks, that the extreme shortness of 
time available for the preparation of this’ study 
has not permitted the full exploration of the 
issues canvassed nor the full deployment of schol- 
arity techniques to which some of our readers may 
be accustomed. We regret in particular our 
inability to explore, on a comparative basis, the 
constitutional implications of the Australian Trade 
Practices Act 1974,* many of whose provisions are 
paralleled in the Canadian legislation (especially 
as a result of the recent Bill C-2 amendments). 


*-9 See. «generabLly.»G.0.mc0cLapereLL,.et palin, Trade 
Practices and Consumer Protection (Butterworths, 
Sydney, 1974), especially at pp. 5-22. 


—- vi - 


The decision of the Supreme Court of Canada in 
the Vapor case* was handed down after we had 
Submitted our. intetal report)” happily “our witer= 
pretation of the constitutional position was not 
significantly affected by it and, although revi- 
Sions of our text and footnotes were necessary to 
accommodate the most up-to-date pronouncements on 
various issues canvassed in this study, we have not 
been obliged to make major revisions. 


The; "reader \shoulld not; *-nowever?y Vexpecheed 
detailed analysis of the Vapor decision here nor 
should he expect an exhaustive exposition of, or 
solidt ion to, “the tbade: \* practices; urivsdictrenak 
issues there. Some of the important questions in 
the criminal law and trade and commerce areas will 
only be answered in subsequent legislation. 


* WMacDonald,, Lallquip interpmisesiov. td ality. Siveor 
Carrada>  tdis (January 30, 1976), unreported; 


vena: UC VO72):  . es. 1156 4033.0. be Ren(30) PAS 4 een a 
references to the Supreme Court decision infra 
are to the pages of the Notes of the Chief 
Justice as supplied by the clerk. 


i ENTRODUCTION 


Until relatively recently, the consumer’ was 
considered a capable participant in the market- 
place. In the one-on-one confrontation with manu- 
facturers, advertisers and vendors, he was presumed 
to have the ability and even the duty to protect 
himself. 


It was no doubt due in part to this’ philoso- 
phical attitude of the marketplace and the legi- 
Slators that any outside observer of North American 
legislative activity in the consumer protection 
area might reasonably have assumed that consumer 
protection had been invented in the last decade. 


hirzsortnuese@rhatd rconcernucwnthighonesty and 
safety in the marketplace has existed during almost 
all of this century but the manifestation of this 
concern has been sparse. Periodic distress such as 
bhatseobrUptonnsSincharramnbiI06Gtthasgledstoiconcrete 
response such as, in that case, the Pure Food and 
Drugs Act in the United States. 


Unhappiness with advertising practices in the 
Same period led to the adoption of the Printer's 
Ink model statute which was drafted in 1911 for the 
well-known trade magazine of that name.** A 
parallel concern with fraudulent land sales in the 


* The reference, of course, is to his exposition 
eftcondationsae2ng@etche céheeage!)stockyards and 
slaughterhouses published as The Jungle. 


** It was subsequently adopted by all but two of 
the American states. See Cohen, "Comparative 
False Advertising Legislation: A Beginning" 
(NOD) oAcGetardecl. Lkewss 69. lab pradlpeEgisc. PTR? 
i2oebesematiip. po). 


Canadian West resulted in the adoption of mis- 
leading advertising sanctions by the addition of 
article, 406A jto.. the »'Canadian)) Cruiinaly Code irn 
OA 


These examples of legislative activity are, 
however, piecemeal in nature and the first signs of 
concern with unfair or deceptive trade practices, 
if not with the well-being of the consumer, on a 
grander scale was expressed by the Americans 
through their creation of the Federal Trade 
Commission in 1914.** In fact, one might be said to 
be stretching the intention of the Congress in pur- 
portingeto fandvexpression of thakwebody's (teoncesn 
with consumer protection in the original statutory 
termshatSection Swioft thenektet;naewhi chm hastwsince 
become a kind of charter of consumer protection, 
then only declared unlawful "unfair methods of com- 
petition in Commerce". Notwithstanding the absence 
of a reference to deceptive trade practices, the 
agency wasted little time in concerning itself with 
the regulation of false advertising, this despite 
the fact that its jurisdiction over the subject was 
clearly "not the productso£ aenslexpbiicitt gcrantpecs 
power", **% 


Following certain setbacks to the Commission's 


reguiatoryvterforts#*Ax*bandy intan undoubted satirempt 
to clarify the FTC's purpose and to strengthen its 


3 fe GSO. Vor. 9 Lap wes 24 


* x Federal Trade Commission Act, Chap. 311, 38 
Shak yAses es (1Sseeyedis GAS Casale 


*k*k Note: "Developments in the Law: Deceptive 
faovertusiangs (hoo ias0sHarv .sleeReuw aes seat 
Ops. ibe ei bac w 


tke Parkiculariy.as the resultmioGhthebdecisionjior 
thesSupremes Court tn Uf Th. Cer kway. tsRatadams}co, 
CEOS) ios, 604. 


enforcing hand, the Wheeler-Lea amendments of 1938* 
added the words "unfair or deceptive acts or prac- 
tices in commerce" to section 5, thereby cementing 
the agency's role in the consumer area by the 
provision of tools which permitted enforcement as 
vigorous here as in the anti-trust domain. 


There was never, of course, an analogous 
agency in Canada and it is perhaps not surprising 
that the development of consumer protection legis- 
lation and its enforcement was considerably slower 
here. The Criminal Code section dealing with false 
advertising went through various amendments over 
time but, in its 55-year history in the Criminal 
Code,** there was but a Single reported case.*** 
The paucity of criminal prosecutions bears’ sad 
testimony to the attitude of the provinces toward 
consumer protection over a half century. 


The Combines Investigation Act 


During the same period of time, however, the 
federal government was hardly more successful in 
infusing the consumer community with such legisla- 
t1LONuwwe Lt. was nOt,?-in-Eact,+ unis. 10600; that -,Ottawa 
became involved to any degree in the area of trade 
practices. It did so by adding to the Combines 


PERC ewe) 7 2 OO deg LOO) ato acs 


** Which is, of course, administered by the pro- 
vVinces although constitutionally there is 
nothing to preclude the federal government from 
assuming enforcement powers. See ic ie 
Pelvecter: (loon at Oke. ~20)™ 677 sand. ce ooBy 
Mebonald,(1969) 4/7¢Can.. Baw Revs 61 waty pm. 22 
etmaseces 


**ER, V...‘Thermo-SealL,. Insulation -Ltd. (1.952) 15 
Gera sae. LO CoC eewoo, LZ) erox Pate sity 945 
(Ont < diag... 0k. re 


Investigation Act* section 
misrepresentations as to 
qgoodsi** 


the 


It is worth drawing attention at 
the Combines Investigation Act itself 


33C' which) Wdeatt 9 wre 
ordinary" price 


of 


this point to 
Since it has 


had a rather chequered existence (due in no- small 
measure to the juridical attitudes of the Judicial 
Committee of the Privy Council which have contri- 
buted™substantially -co’the™ problenis!“ Ottawa races 
today in considering the nature of the role it 


ought to assume in the trade practices field). 


The earliest Canadian legislation, passed in 
1889,*** created various criminal offenses which 
purported to be declaratory of the common law in 


the area of combinations formed in restraint of 
trade .**** «in £act, these’ proviszons"remainedwra 
part of the Criminal Code until 1960 when they were 


transferred to the Combines Investigation Act and 
strengthened by the addition of certain other 
restrictive trade practices.*****% 

Enforcement was an early difficulty and 
Parliament responded by the creation of an appro- 
priate administrative structure in the rest 
Combines Investigation Act which was legislated in 
- RSS VC. W952 rere SLs, 
we Added “by?"849 “EaaeA! TES er oG Os aes oye tseqs 

3% 

BREN OES ty. Ge CR Oe Cee EM 
x*k** Substantially similar provisions continue to 


exist as ‘sec. 32 -oTr thet current statute: 


REAKKEBY NG =—OOE VID. PLS See. L960. scl 4s see ere 


1910.* It was repealed and replaced by the Board 
of Commerce Act** and the Combines and Fair Prices 
AGG which. leq  siati ony was) loundiultrasiva nes; phe 
Parliament on November 11, 1921.**** The federal 
legislators responded rapidly by the adoption of a 
newacombines, Investagataons ActeAn.1 923 *444 * andy at, 
with its various transmogrifications, is the law in 
Canada today. 


Trade Practices Laws 


The 1960's brought a near-total reversal of 
the previous go-slow approach to consumer legisla- 
Pion. Ota ptheastasti. decade,.)Onesnmight,.. hia Lact 
observe that consumer protective measures have been 
introduced on an almost geometrically increasing 
basis from year to year throughout the period. The 
development was, however, somewhat different north 
and south of the border although the provincial and 
state units in their respective federal systems 
began their introduction of legislation at approxi- 
mately the same time. Progress waS considerably 
more rapid in the United States where 48 American 


= Oma OP CWitmeniolee 9: rs hoes wes Oy AG obs. The history 
of the legislation is reviewed by Lord Atkin 
in Proprietary Articles Trade Association v. 
Deas canada (192) )) Av. .50,s dba pDs 4 eon ocic. 

xe O= LO GeO me i Ose. Ide CO. Sle 

Pe eee =n GeO. Ip ok LOL Oy oe 4 


*E*AE_ TN Le, Thes Board) of—.Commerce; Act,472-919,? and: The 


Combines, andw@baixr: PracessAct  [T9i9e (l9e2se i 
ee oe 
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states now have trade practices legislation 
(although only three had any dealing with mis- 
leading advertising prior to 1965).* 


Although all of the Canadian provinces became 
active in the consumer protection field between 
1964 and 1974,** most limited their legislation to 
the fields of credit and direct sellers (or itiner- 
ant Vendors). dit was NOt Until British. Columns 
and Ontario entered the trade practices arena 
almost simultaneously in 1974*** that the provinces 
could be said to have manifested any significant 
concern with that important area of consumer pro- 
tection. 


The development of consumer credit and trade 
practices legislation and other more specialized 
laws at both the provincial and federal levels has 
no doubt flowed from a series of factors. These 
include an enormous growth in consumer demand and 
consumption (due no doubt in some measure to the 
expansion of consumer credit facilities), the 
spreading influence of television, the acceptance 
Of the consumers ability: “to [toht City) Bali aoe 
result of the successes of consumer advocates in 
Canada and the United States, and the focus on 
areas of consumer difficulty through legislative 
heatingseancde ther publication Of DOCH “OFT T Cia garg 
unofficial studies and reports in the consumer 
domain. 


* “EXCEDE;, “OD course, “fou. the. Printerve Ink 
statutes mentioned above. See Cohen, op. cit., 
ACD. 170%. 


** In the sense that they passed laws, the degree 
of enforcement activity was (and remains) vari- 
able. 


***The British Columbia Act was introduced into the 
legislature on May 8, 1974 while the Ontario law 
received First Reading on May 9. 


The trade practice laws in particular had 
their own raison d'@6tre. In adopting its law, for 
example, Ontario was attempting inter alia to give 
its officials the tools to cope with the many com- 
plaints which had previously lain outside their 
grasp. Rather than using the licensing technique to 
control each problem-causing group or business or 
passing an individual statute, it was clear that a 
flexible all-embracing law should be considered. 
Hence the first statutes whose very existence (as 
well as the reasons therefore) were bound to 
encourage others. 


It also goes without saying that the consumer 
constituency, now more unified and articulate, has 
become a more wooable electoral group which poli- 
ticians have sought to cultivate by the introduc- 
tion of helpful (although generally not too 
radical) legislation. The political "Sexiness" of 
consumer measures has in some instances induced a 
Salutary kind of competition between jurisdictions 
which has led to the adoption of consumer measures 
in other provinces. The initial "foot-race" 
between Ontario and British Columbia has resulted 
in the adoption of trade practices legislation by 
Askber art 4 rand! caves |. es rumoured that Manitoba, 
Saskatchewan, Quebec and Newfoundland are not far 
behind. 


The federal government's involvement with 
unfair trade practices dates from the 1960 adoption 
of the misleading price advertising section 
referred to above. The government then integrated 
its ability to deal with this and other problems in 
the consumer field by the passage of the Department 
of Consumer and Corporate Affairs Act.** Since the 


Penal, (rade Practices ACL, 5. Ay 1945 sam os s 


in Atheieeid-1 Zea | ao), © rob <b 6 Ose lS Lobe mow 3 he S.C. 
TOU oC. l=). 


Déepartmenbiwasiwthe | first oflentsécemidzamsaINonih 
America, it appeared at least to be an indication 
of the Government's intention to co-ordinate such 
disparate efforts as were previously being made and 
to oinitidteactiviigy “inialaveas) where aother arrore- 
viously had been none. 


This active approach by Ottawa led to the pas- 
sage of other statutes which can be classified as 
consumer measures, including the Hazardous Products 
Act,* the Consumer Packaging and Labelling Act,** 
and the Motor Vehicle Safety Act.*** Of more impor- 
tance to the trade practices area, however, was the 
transfer Of; what!) was yvathen orsectromp 306.5 of) (the 
Griminals 6 [Coders stOngtive Combines Investigation 
Act .**** (By this, legislative stroke) ‘the: federal 
government assumed the administrative responsi- 
bibity §for. »the:ysprincipal, | legislative: provision 
dealing with false, misleading and deceptive adver- 
tising in Canada which had, as indicated above, so 
long lain dormant in its Criminal Code domicile. 


The continued interest ot the central 
authority in consumer protection and unfair trade 
practices was apparent. Following the inclusion of 
Section 33D***** in the Combines Investigation Act 


* RY Sere O04 ic. #13 


bt £2 Ome ole Gid ,  “ShiCry Lor Oevele em ce) alae 
proclaimed in force on March 1, 1974. 


c+ RUGCL OY Oha card sel supp wk 


****k Added by the Criminal Law Amendment Act, 
1968-69) -by-lot Eliz Lie tSre ) Wo68 —69 ie co aaa: 
sec, len 


*AEKRSOCELON Gig, arvcer the 1970 Reyviston-— 1 eee. 
C-2, scattered through the new misleading 
advertising provisions. 


in-1969and “the “report of the=Economic "Council °in 
the same year, the Minister of Consumer and 
Corporate ATriairs “introduced BiLlV C=256% invo197l 
im-addEti onto -proposing- ‘sigqnriicant Steps” inthe 
other’ areas Of “anti-compéetieion™ law/;-“-the “Bir 
proposed extensions and clarification Of the 
federal control of deceptive trade practices. 


As is well known, the bill was only introduced 
for discussion purposes. And discussion Pe 
received, with a vengeance. After receiving hun- 
dreds of briefs, the Government reintroduced the 
Baneietas Bill C-227,** then as C-7,*** and “finally 
ag tnC-2ee74 ti (abchougn (22ts? form -Sdidcnot (mchange 
through this succession of new references). While 
various changes were apparent in the other areas of 
the legislation (from what had existed in Bill 
C-256), including the expressed intention of the 
Government to introduce its competition policy in 
two stages, the consumer provisions were not 
dAMced, tetas 


* Srd“Sessy/fPe2eth Parl}, “V9=20 98117 029 LE Lg 70 
71 antroduced*vane "29% “L971 


** rSe7Sess, ‘Z29RH Parl, ‘2P-2290RPiweS aE ANT 973 
ImMteoduced “Nov s-—5 FELOHP7Ss S 


PAIN Sess fe 2FEN. Par Pg) 23% Teg SEL Rs TOs 
1HeErOdUCea’ Mars Lil PelLoy4s 


ae SOV St SeSs. . e30tl er earl. 2a) blize seri bod. 
imeroducea Ock." 2, 1974. “Lt was; of ‘course; 
passed and came into force on January 1, 1976. 


***kk*kSome discussion of these changes can be found 
in Cohen, "Bill C-7: Its Proposed Amendments 
to the Law of False Advertising" (1974) 13 
CEP ERA ( 2ay7S Loy; Cand wZegel p"S"tegqal and 
Managerial Problems in Implementing the 
Consumer Aspects of the Combines Amendment 
Baie ole Cyt LOD) Ly C.PRaRs: (2d) L82. 


rary i) whe 


The result has been an "umbrella" section pro- 
hibiting all types of misleading advertising fol- 
lowed by a series of specific advertising offenses. 
These include: representations as to the perfor- 
mance, sefficacy Onmblength,of jbite “of sakyproduce; 
representations as to ordinary price; testimonials; 
bait-and-switch selling; selling above advertised 
price; and promotional contests. There are also 
provisions dealing with double ticketing, pyramid 
selling and referral selling which fall clearly 
into the nature of unfair (rather than deceptive or 
misleading) trade practices. 


While the federal government was in the pro- 
cess of introducing, debating and passing Bill C-2, 
the provinces were also beginning to assume _ addi- 
tional responsibilities in the consumer protection 
area. As mentioned above, British Columbia and 
Ontario each introduced trade practices legislation 
in 1974 and they were followed by Alberta in 1975. 


The American influence on all three Acts is 
very perceptible* and so is their emphasis on civil 
and administrative measures of enforcement in pre- 
ference to the deterrent effect of criminal penal- 
ties although these also are present. 


ligis. ilmpontantute notes that ‘abhasthsee on 
these Acts, although fundamentally similar, differ 
from one another. Without intending to describe 
even a substantial portion of the differences, 
suffice it to say that some of these are quite 


*FaiWhich sseypmot qaSurprising: sinech-Rrofsesew. A.W. 
Neilson, as he then was, had previously prepared 
a detailed analysis of the American provisions 
for the Ontario government. He subsequently 
became B.C.'s first Deputy Minister of Consumer 
Services and thus was in the happy position of 
translating the results of his scholarship into 
statutory <form: 
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material for example, the Ontario Business 
Practices Act, 1974* and the British Columbia Trade 
Practices Acts both *prescurbe a Sihaundryelist Woot 
unfair or unconscionable and misleading or decep- 
tive acts or practices. Any person participating 
im One vtoftthose acts jor ’practices ‘isoqurltye%0f ?tan 
offense and subject to fine or imprisonment. ‘Sie 
should, incidentally, be noted that the levels of 
fines are substantially different in the two juris- 
Greciions 7)5O Int sAlbertal sis Untauviitrade (ractices 
eure > fonent indsival similar laundry < Tus tof offenses 
but there are no penalties attached to their com- 
mission. 


Again underlining the differences in the Acts, 
the commission of one of the enumerated offenses in 
British Columbia or Ontario leads ipso facto to the 
nullity or unenforceability of the contract whereas 
anwA rbencan musipiapp Lyon ftom theriCouri wor Mites lkiet 
which may include an order for rescission of the 
consumer transaction. 


In addition, under the British Columbia legis- 
lation, the Director of Trade Practices may either 
institute proceedings or assume the conduct of 
proceedings on behalf of the consumer (or defend 
proceedings brought against the consumer). He may 
also sue on his own behalf, on behalf of consumers 
generally or on behalf of a designated class of 
consumers. Of equal importance, perhaps, is’ the 
factethatrany personu(anciidangran’cassociat ron Ws0L 
consumers or a consumer advocate) would be entitled 
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to institute class action proceedings, despite the 
absence of standing or interest in the traditional 
sense. None of the foregoing procedural provisions 
are to be found in the Ontario or Alberta legisla- 
taOns 


Withoutirgotng dunther, ii tun strclieam thatastine eS 
are substantial structural differences among the 
three Acts now in existence and there is every 
likelihood that differences of one kind or another 
will be found in the legislation which would seem 
to be on the horizon in other provinces. 


Although this point was not specifically made 
heretofore, it is quite apparent that the terms in 
which the various provincial trade practices acts 
are drawn differ significantly from those in which 
the federal trade practices provisions found in the 
Combines Investigation Act are written. PhacShavas 
not surprising for they have been cast from dif- 
ferent moulds and are in principle founded upon 
different heads of constitutional support. The 
combines provisions tend to be drafted in the 
tradibraonalke criminal <lawiyprohibmroryetorm: 


It is certainly arguable that business would 
have an easier time coping with trade practice laws 
acnossirthe county irart jarctheyiuwwereqaunxsto rn. There 
might, in other words, be grounds for having simi- 
lar standards of behaviour (and, subject to what 
will be said below, possibly similar sanctions for 
unlawful behaviour) in the legislative provisions 
of the 10 provinces, the two territories and _ the 
federal government. This may be unrealistic in a 
federal state. It may not even be necessary. EG 
would certinly not, however, be harmful if the 
resuLticouldgbenbroughtwapoucs 


From the point of view of the consumer, on the 
Other hand, there could certainly be improvements 
Off . SBerersaemnaieaora nk, fen etic « As trade practices 
enforcement currently goes, only the presence of 
the federal government in the area ensures a_ level 
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GE procection W£LOm coast “torcoast;7-for- only. three 
of the provinces now have such legislation. It is 
true that one may anticipate similar legislation in 
four other Canadian provinces in the near future 
but that still would leave three without this sort 
OLrespreovecevon | “Furthermore pure rs "only *realistyvec 
to assume (and experience suggests that this will 
be the case) that the degree of enforcement, even 
in jurisdictions possessed of trade practices laws, 
Will “vary considerably. RES ShOPLOWS: Sthat, to 
achieve uniform enforcement standards and expecta- 
trons both “onethe “part -or industry ‘and’ “consumers, 
the federal government may play a useful, if not an 
essential, role. 


The one fundamental difference between the 
provincial legislation and that of the federal 
government lies in the nature of the enforcing 
ability .=fradvudonally, ‘she Combines ’Trnvestigatron 
AGye(andanoese “others =federal"eoris mer *protéctron 
statutes)* have depended upon the criminal law. 
They have tended not to include civil sanctions of 
any ‘ind a2ihe provincial Waws; ‘onthe “other “hand, 
have de-emphasized criminal sanctions and empha- 
Sized, in the best cases, enforcement by way of 
administrative and civil sanctions, complete with 
strong remedial provisions. 


There-usY nee deube tthati - a Weide panoply-ssof 


pawevs—*publi@ and) private; criminal~and'*-civirl; 
preventive as well as prohibitory, remedial as well 
as punitive - would be extremely valuable. This 


iS',> aicer alle the tpounm of) therlrebia cock: 'studyere 
the provinces had _ the abi Eaty, legally and 
otherwise, to wield a more significant clout froma 


Witincivuding the GocdvandDrugs Achonmus. Cc. 28170", 
Gey Pa2 Eeche. (tWacardous SiProductsin Ach 2) RS tC. 
1970, ‘c. H=-3, ‘and the’ Consumer Packaging and 
Dabo ingvuAct, M9S20=22) EL eRe COL 0=7 l= 
JEZeIC,. A182 


eA Ee 


penal point of view, they would perhaps play a more 
siqnikficant.nolke »f£romuthe point wok MLew (por ideber— 
rence. Conversely, the federal government, which 
is able to play the deterrent role, has not hither- 
to possessed the flexibility to provide the corres- 
ponding benefits for the consumer or consumers who 
may even have brought the complaint to the atten- 
tion of the federal government in the first place. 
The prosecution (even successfully) of an adver- 
tising case by the federal government does not mean 
that the contract of a consumer can be set aside or 
that he will be paid damages or some form of 
compensation for the losses incurred by him as a 
result of the deception. 


This paper will attempt to grapple with these 
issues. It will examine the constitutional frame- 
work of this country's consumer legislation in an 
attempt to determine, not only the validity of 
possible federal amendments geared to provide addi- 
tional civil sanctions or remedies but also the 
extent to which current or future provincial legis- 
lation may .cun,.foul, ofthe ».BEbtish), North . America 
Achy. dt. Wl Lyelso. examiner ipbovhncka lywatentuces 
toward federal activity in the trade practices 
area, whether past or prospective. afi will 
finally, and perhaps most importantly, attempt to 
assess some of the ways in which the federal and 
provincial consumer protection authorities can 
adapt to each other's existence and attempt to make 
their ways in the trade practices area. 


30 Victoria, c. 3. 1867. Hereinafter... referred 
x. to. .as- the... BNA. Act. 
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It is hardly necessary to point out that any 
attempt by the federal government to expand its 
role in the trade practices area and to develop new 
and more meaningful sanctions or remedies will have 
ramifications which extend beyond the more objec- 
tive constitutional legal determinations. More 
than half of the provinces have now indicated their 
intention to develop trade practices legislation 
and some of these have already staked out their 
claim quite firmly by the adoption of statutes and 
the sSereatzoniiiok, the yehureaucratic® ystructuredycto 
administer them. 


In other words, even a favourable assessment 
of the constitutional aspects of developing trade 
practices legislation at the federal level would 
not be likely to result in a complete and final 
resolution or appreciation of the wisdom of the 
adoption of such a law. It is necessary to have, 
and within our terms of reference to attempt to 
provide, some appreciation of the likely reaction 
of the provinces before taking the legislative 
steps. Even if the decision were to be made solely 
on the objective constitutional grounds (assuming 
these were favourable to the federal position), it 
is not unwise to have a sense of the possible pro- 
vincial response and the ways, if any exist, to 
smooth the adoption of such measures. 


Withsthis*objectiverainemainds cone (orsthem other 
or, in some cases, both of the authors visited the 
senior departmental officials in nine Canadian 
provinces. 


Conversations with the Deputy Ministers res- 
ponsible for the administration of consumer legis- 
lation were fruitful in the sense that they pro- 
duced responses to most, although not all, of the 
questions put. Reasons for seeing the Deputy 
Ministers were given in the Foreword. Ly whack; 


- 16 - 


they are usually more familiar with the nuts and 
bolts: \“of.. the ® adingnistratuon. tol the consumer 
statutes than their Ministers and they tend to meet 
more often with their colleagues in other provinces 
than do the Ministers, who have met only intermit- 
tently over the past five years. 


These remarks would hardly be complete without 
mentioning the awareness both of the authors’ and 
the Deputy Ministers of political considerations in 
any developments in the area. The Introduction to 
this paper mentioned the political attractiveness 
of legislation in the consumer area. This alone 
would suggest that no person holding elective 
office would be likely to volunteer the giving up 
of “acquired” territory? sine the Piconsimer tiger 
without receiving something in return. Nor would 
one expect to be able to apply the same parameters 
to all ministerial assessments of the appropriate 


Level ofsactivatyeuin al Giventeprovingers Liacihe 
first place, different provinces have different 
priorities. Those which could be characterized as 


more rural in nature would be likely to be less 
concerned with consumer problems than, say, with 
agricultural or fishing problems, as the case may 
be. On the other hand, provinces with dense urban 
populations would tend to list consumer-buSiness 
relations quite high on their order of priorities. 


Secondly, there is the realization that, on 
the political level, one is dealing with diversity 
by electoral definition. When the project began, 
there was a Liberal government at the federal level 
and one Liberal, two Conservative and three NDP 
governments at the provincial level in the pro- 
vinces visited. By the time of submission of this 
study, one of the Conservative governments had been 
reduced to a minority with a strong NDP opposition 
and one of the NDP governments had been removed in 
favour of a more conservative Social Credit major- 
ity. The likelihood of these two changes affecting 
policy in the consumer-business area is great, par- 
ticularly when one considers that the track records 
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of the governments in the two provinces in question 
MairrOLeds Latiin ef aathtubdlyiwe bh ake] tel aLrigsto 
say, the expected political persuasions of the 
governments then in force. 


Bearing .all»ofmbhis ».jnimind, wersshowl.d ieumn 
Our attention to the provinces and their percep- 
tions of themselves, the Department of Consumer and 
Corporate Affairs and possible incursions by the 
federal government into the trade practices regime. 


Without undertaking either an exiguous or 
detailed examination of the provincial budgets in 
the consumer area, suffice to say that a character- 
istic common to almost all is the rather insubstan- 
tial amounts provided to the provincial departments 
responsible for consumer activity. Almost every 
ministry dealing with consumer affairs also _ has 
additional responsibilities in the corporations, 
business association or financial institutions 
area. British Columbia is the one exception. All 
of its attentions and moneys are focused upon the 
consumer issues alone. 


Many of the provinces now perceive the need to 
Open consumer advisory offices in some of the 
smaller cities and towns in the outlying areas. 
Alberta, Quebec, Nova Scotia and British Columbia 
are examples. Manitoba, which has only one office 
in Winnipeg but iS examining the possibility of 
extending into other areas, provides a toll-free 
telephone system from everywhere in the province. 
Generally speaking, the provinces put some emphasis 
on the question of decentralization (insofar as 
their administrations are concerned) but this. on 
the level of the provision of consumer services 
rather than investigatory work connected with the 
pursuit of offenders under their acts. 


Lnsofar cas. LOlatvons.of/the: . province iadst acts 
are concerned, it iS worth reiterating that only 
three provinces presently have trade practices 
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legislation and that there is as yet little experi- 
ence on the prosecutor level. The Alberta Act, as 
mentioned above, does not provide that the commis- 
sion of one of the unfair trade practices delin- 
eated in the act constitutes an offence carrying 
penal sanctions. This means that, even when the 
Act comes into force, it will not provide the “same 
kind of "threat" to potential business offenders 
that some of the other acts will. 


Of the other provinces presently possessed of 
trade practice laws, Ontario has not been particu- 
larly aggressive. As of the time of our interview 
with the Deputy Minister, there had been no prose- 
cutions taken under the new Act although several 
assurances of voluntary compliance (AVC's) had been 
signed. “Enforcement activity’ in Ontario fin “other 
words, 1S modest despite the fact that it is 
Canada's largest province. 


It is clear that the most aggressive provin- 
cial department is that of British Columbia. It has 
assumed a high profile and strong legislation. re 
has actively solicited complaints of all kinds’ and 
is now receiving these at rates of about 1,000 per 
month (according to figures supplied to the authors 
by the Ministry). A substantial number of AVC's 
has been signed and publicity has been given to 
theses ine’ Department “nasa bso™used” the ~bankt upecy, 
Act in its’dealings’ with ‘business “and™ has’ Wssued 
press releases warning consumers of situations to 
avoid or to treat with care. The Department has 
also been present in the Courts in its substituted 
Capacity but, interestingly enough, has yet to take 
a Single prosecution despite the strong penal 
arrows in its guiver. 


Even though it does not have trade practices 
legislation, Manitoba has been active in pursuing 
offenders under its other consumer protection 
legis lation: effhe province"oFf™ Quebec Po wineam ike 
legislative circumstance, has been Similarly 
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active. Saskatchewan has tended to limit its role 
to mediation and the Atlantic provinces have been 
relatively tranguil as well. A Ministry of Con- 
sumer Affairs has only recently been established in 
Nova Scotia while consumer matters in New Brunswick 
are attended to by the Provincial Secretary whose 
enforcement duties extend to 35 pieces of legis- 
lation (including tax and motor vehicle laws). 
Consumer protection appears to be a low priority 
there. 


What emerges from even this quick overview of 
current levels of provincial activity in the con- 
sumer protection area is a clear variation in the 
type and level of activity across the country. The 
result is that not all of Canada's consumers are 
being protected to the same extent and the sugges- 
tion, even in the provinces with trade practices 
legislation, is that the foregoing observation may 
be true even if all of the provinces become armed 
with similar legislative tools. It remains to 
determine whether it ought to be up to the federal 
government to smooth the bumps and fill the gaps. 


When the Deputy Ministers were asked to 
express their views on the current federal activity 
in the consumer area, they were quick to respond. 
Certain patterns of reaction emerged. Perhaps’ the 
first and most common thread (in central and west- 
ern Canada) was that the provinces felt that they 
were closer to their citizens than the federal 
government could be and that, accordingly, they 
were better equipped to deal with consumer pro- 
blems. Some, but not all of these Deputy Ministers 
allowed that some problems are better handled 
nationally than locally but the definition of these 
was not readily forthcoming. One Deputy Minister 
did suggest that questions pertaining to goods and 
product standards might best be left to the federal 
authorities who have the testing ability and _ the 
clear authority to deal with important issues such 
as importation but that services and contracts (and 
related matters) be left to the provinces. 


ADO f— 


Secondly, and this is perhaps an important 
reason for their suggestion that the provinces can 
handle matters better than the federal authorities, 
the officials expressed the view that the Combines 
Investigation Act was not a good tool to use at the 
local level. The! tredsorningwitor hus Simo wrdoune 
involved the fact that the act is penal in nature 
and therefore has little meaning to the individual 
consumer who does not receive compensation, reim- 
bursement or restitution of any kind as the result 
of a ‘prosecution: Win’ fact, whesasit probablysgibercer 
off if the case is not prosecuted as a misleading 
advertising offense by the federal authorities 
Since the consumer services personnel in the 
regional offices of the federal Department can take 
the matter on and mediate provided an investigation 
forrepurposés” OLPprosecutToOMmALsY no Pirgoind,s on 7 Cafoe, 
in such cases, mediation attempts could interfere 
with the successful development of the case. 


The perception of the Atlantic bureaucrats was 
considerably different. If anything, they were of 
the view that the federal government should 
increase its presence in the area. Newfoundland 
and New Brunswick seemed content to leave the pro- 
secution of deceptive practices entirely to Ottawa 
while Nova Scotia wanted to work on a co-operative 
basis, with Ottawa playing the larger role. 


It is no doubt worth adding to the perceptions 
of ‘the: provanc Lalivauthoritids: at Withis = poinem tia 
the federal authorities interviewed around the 
country presented this as one of their first criti- 
cisms of their present arsenal of consumer protec- 
tion weapons. They tended to feel that the provin- 
cial governments were more "relevant" because they 
could provide the final benefit which the consumer 
originally sought |-in’ “registering “his» -coniplaime, 
namely, a resolution of his own problem, without 
necessary regard for the final decision of the 
matter on the public or criminal level. 
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The second aspect of this second concern 
relates to the speed with which cases can be 
resolved. The theory generally expressed was’ that 
the provinces had the ability to move extremely 
quickly when necessary to resolve a consumer com- 
plaint, whether by rapid intervention in the Courts 
or the immediate issuance of bulletins or press 
releases alerting consumers to the existence of a 
problem. 


The federal field people generally stated 
that, for various reasons, including the present 
centralization of authority in Ottawa (which is of 
course moving toward some decentralization) and the 
need for clearance, not to mention the guestions of 
CempunalLiey and, contidentilality, «they felt that 
they were unable to respond quickly. Furthermore, 
they jet edieawpartacwliagv.y. sensitive about this 
provincial situation where, even if the stamp of 
aachority eubsie necessary. lt can be obtained 
immediately. 


The view of the federal field representatives 
is only partly accurate. Even before decentraliza- 
tLoniyn dali) regional ».officest¢chad authority to 
undertake investigation in urgent matters without 
seeking prior approval from Ottawa. (There was, of 
course 7paney obi gation» towmMotl ivi -Ottawar concurs 


rently.) Rherers was ,esieOn o thesis other ychand, and 
remains, a need for the Director's consent before a 
prosecution may be undertaken. The delay in 


obtaining this is generally a:nsignifieant when *com= 
pared with the time required for the case to come 
up on the roll, be heard and be decided. 


It should also be pointed out here that the 
federal authorities can move as quickly as the pro- 
vinces in some circumstances. Recently, a flurry 
of deceptive practices in the sale of ovenware in 
four provinces was ended with the accused being 
convicted within 48-72 hours of the complaint. This 
speed is not, however, the hallmark of departmental 
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prosecutions, which do not regularly require the 
arrest cand “detention wot “the accused. inva. shone stiic 
frame. 


The third common provincial perception was 
expressed in various ways. One Deputy Minister 
Stated, "From where I sit, the federal government 
wants to do everything." Others expressed the view 
that the "feds" feel that they are superior and 
that they can do the job better than the provinces. 
Incidentally, the members of the President's Office 
of Consumer Affairs in Washington indicated that 
the various state authorities perceive this same 
sense of self-accorded superiority on the part of 
Washington. 


Fourthly, while all of the provinces visited 
admitted that some relations existed between their 
consumer department and DCCA, generally on an 
informal rather than a formal basis, there had been 
some bad experiences in dealing with the federal 
government. At least two provinces had had dissat- 
isfaction with individual cases which had _ been 
referred to the local federal authorities and one 
province indicated that, on the current "hot" ques- 
tion of extended warranties in the automobile 
field, the province has to consistently redo any- 
thing done first by Ottawa. While there may be 
justifications for each of the instances of this 
nature raised by the Deputy Ministers, it is signi- 
ficant that this is the perception of some of them 
on "street level" issues. 


Federal officials based in Ottawa do have 
their own version, their own "horror stories" of 
relations. We were told that one provincial 
official in particular "referred a number of 
matters in which there was no possibility that a 
conviction could be obtained, and in some cases in 
fact raised no question under the Act". Another 
official tended to refer cases for which the 
province had no answer without there being any 
necessary relationship to the federal legislation. 
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hiafshouldyesinmtact ;.aibe i cborhes daw unindeathat 
these examples are isolated and that federal-pro- 
vincial relations ought not to be viewed solely in 
the "warm" reflection of the given instances. 


Of more Significance, no doubt, is the provin- 
Clial perception of co-operation at the policy 
level. In a word, it is negative. Furthermore, it 
is the most common and uniform of the perceptions. 
One of the Deputy Ministers explained the problem 
beessasrinig? theistic (iseveryidaft heoubt topgetualiiexc bod 
provinces in agreement on any consumer issue but 
that they were in unanimity at the Saskatoon 
conference in the fall on the issue of the lack of 
consultation on the proposed borrowers protection 
legislation. 


The matter has been put in various ways. One 
Deputy Minister observed "their whole consultation 
process leaves a great deal to be desired". Another 
spoke more strongly. Hercisavd) *thatorconsulta tion 
ihagenot yetibeen tried’. +riteisrtruethatiay great 
deal of this bad feeling over the consultative 
process has arisen in connection with the credit 
legislation but one Deputy Minister explained that 
there had not either been any consultation before 
Bill C-2 had been introduced. Others explained that 
the federal notion of consultation meant a quick 
irupia around wcthelmcounkry “forvutay «member of tthe 
Department, stopping for an hour or two to explain 
the contents of the legislation within a week of 
First Reading. 


While it is true that the federal government 
has not made any substantial efforts to consult 
with the provinces before developing legislation in 
areas which the provinces consider close to their 
hearts, it is also fair to observe that consulta- 
tion ought to be a two-way street. To the best of 
our knowledge, there was no consultation emanating 
from the provinces when they began to introduce 
their trade practices legislation. To this sugges- 
tion, one Deputy Minister replied that he viewed 


aut ih AR Noes 


the area as one which was eminently within the 
jurisdiction of the provincial government and which 
therefore did not require any dealing with Ottawa 
prior tocthe;tintroduction lof tthe thegqisikat ron-ew thas 
could hardly be said to be a fair-minded view when 
one considers that substantively, if not termino- 
logically, the federal government has been involved 
in the trade practices area since 1960, not to 
mention the fact that, on the constitutional plane 
there are legitimate doubts to be raised as to the 
impermeability of the provincial trade practices 
laws. 


What is true is that there has’; been. a poor 
dialogue between the provincial and federal author- 
ities in the consumer protection area and that 
improved communication will have to take place 
before the introduction of any federal trade prac- 
tioesitleguslatronmbecomes) ‘a Madtrmaccomplaingeit amine 
which there would likely be an uproar similar to 
that which arose in the borrowers protection case. 


As far as the trade practices legislation 
itself is concerned, the Deputy Ministers appear 
quite resigned to the fact that uniformity of such 
legislation at the provincial level from coast to 
coms dissi Whaat eda Most Deputy Ministers were 
willing to concede that the idea might be attrac- 
tive but that it would be difficult or impossible 
to achieve. What generally tends to happen in the 
case of a consumer protection statute is that one 
or two provinces will take the initiative in the 
development of such legislation, whose style and 
form may generally be followed by other provinces. 
They will, however, add refinements as they enact 
Similar laws, generally for the purpose Of 
improving the statute (by closing loopholes or 
eliminating unduly burdensome provisions). Some- 
times, it must be admitted, the "refinements" are 
retrogressive, where the attempt is made to tone 
down progressive provisions for local or political 
reasons. One can also see, in the diversified 
approaches of British Columbia and Alberta to the 
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same subject, how difficult it would be to get all 
10 provinces in agreement on issues of substance 
and procedure. 


Insofar as federal activity in the area is 
concerned, the views vary considerably. One can 
assume that the provinces with no legislation in 
the area (and none projected) would be quite 
Waiting, i, (not, eager,)) to. owelcome..,.a-. continued 
federal presence. Some bureaucrats liked the idea 
of the national issues and concerns remaining with 
the federal government while the provinces retain 
Maimeers! /Or--ae Local mature. 


One of the Deputy Ministers objected even to 
this approach, saying that the federal government 
Gugiite, cto vbes fulfilling, chat, role -now...and,.,.was .-not 
doing so. Most of the current misleading adver- 
tising prosecutions, he observed, were of a_ local 
and not of a national nature. He also indicated 
that his department would be unlikely to want to 
ignore a national unfair trade practice being per- 
petrated in his province because, to that extent, 
it affected the public to which he was responsible. 
In fact, two of the Deputy Ministers favoured total 
federal government withdrawal from the area, 
leaving it in the hands of the provinces. One of 
these even suggested that, if there were insuffi- 
cient funds available, the federal government ought 
to take the political decision to make the neces- 
sary financial arrangements to permit the continua- 
tion of such programs by the provinces. 


The most stringent objection to federal pre- 
sence in the trade practices area centred around 
the possibility that the federal department could 
become involved in the developing of civil sanc- 
tions or remedies such as restitution or rescission 
of contracts. Mostisof whe officials took) thes “wrew 
that civil remedies would be unconstitutional and 
that, accordingly, there was nothing further which 
need be said on the subject. Although it was not 
expressed, one can assume that the provinces would 
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see the addition of such sanctions as a real threat 
to their dominance or meaningfulness on the _ local 
basis. 


The reaction of the Deputy Ministers weakened 
only slightly when they were faced with the propo- 
sition that there might be a division of enforce- 
ment activities along national or interprovincial 
versus intraprovincial lines. in "such @ireun= 
stances, it would not seem fair or reasonable from 
the point of view of the consumers affected that 
they would receive benefits when a company had 
carried on an unfair trade practice on an intrapro- 
vincial basis but would lose those when the 
activity was more wide-spread (occurring in two 
provinces or even across the country). Even in 
those circumstances, the resolve of the Deputy 
Ministers remained quite strong. 


In addition to the interviews conducted with 
the provincial bureaucrats, interviewS were con- 
ducted with regional federal personnel in the areas 
visited. A few words regarding their perception of 
their current role and its possible future might be 
instructive. 


Generally speaking, the investigators with 
whom we spoke were enthusiastic about their work 
and expressed the hope, more than anything else, 
that decentralization will come into full flower, 
thereby permitting them to move more quickly and to 
provide the kind of service which they feel the 
provinces are able to grant. 


In this connection, they were also concerned 
with the absence of sanctions providing compensa- 
tior-or ‘restitutiony “As one™“indiyidial*puhicLe, 
"the Combines Act is not meaningful to the house- 
wife." 


Most “also felt’ 'avstrong "need (te "*be Sable= ste 
deal directly with the advertisers. They felt that 
considerably more could be achieved by their having 
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the flexibility to visit advertisers and to explain 
the working of the act to them. The argument was 
essentially of the "stitch in time saves nine" 
variety. 


It was interesting that most of the investi- 
gators felt quite free about meeting with their 
provincial counterparts and most indicated that 
they did so on a fairly regular basis. They....sug- 
gested that meetings were easier at this level than 
at the higher managerial levels and that relations, 
while they depended upon compatible personalities, 
were generally good. Some of this is understand- 
able since most of the investigators in both the 
provincial and regional federal officer are former 
Royal Canadian Mounted Police or members of the 
tOcal Cconstabulany.. 


Li Sie els woh Cheat hate athe. pressures - on 
Ottawa come from two sources, from the field offi- 
cers and from the provinces. The field officers 
want more autonomy and remedies which will be 
meaningful to consumers while the provinces would 
generally like less of the federal presence and 
exclusive retention of the civil remedies. There 
is also a substantial need for fence-mending at the 
policy level and the encouragement of communica- 
ticns at wil levels of activity. 


III CONSTITUTIONAL ASPECTS OF THE PROBLEM 


To seriously undertake a constitutional analy- 
sis of a projected statute, it is almost essential 
to have a draft in hand (as we observed in the 
Foreword). We are not in such a position although 
we are aware of the broad outlines of the areas to 
be tackled in the proposed Trade Practices Act. 
These are dealt with in depth throughout the 
Trebilcock study and are summarized in its last 
chapter. For our purposes, we can state briefly 
that the proposals broadly resemble the British 
Columbia and American models and that they include: 


iss ordinary criminal’ daw sanctions’ of yuncar= 
ceration and financial penalties; 


2. civil damages, compensation or restitution 
to the injured party or parties; 


3. divestment of profits earned by breach of 
the provisions of the Act; 


AN” OEWer Civile -remedtres “such” as-” Vescissciron 
and modification of contractual terms; 


5. interim injunctions or cease and desist 
orders; 


6. assurances of voluntary compliance; 
7. yYregulation-making power; 


8. the possible vesting of some or all of 
these powers or sanctions in the hands of 
the Federal Court or a tribunal estab- 
lished under the Act (perhaps even the 
Restrictive Trade Practices Tribunal), and 


9sn¢ ther role of: ther Director inothes mediation 
process. 
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Before proceeding to a discussion of the proposed 
federal Act and its constitutionality, we should 
glancetbriemivyitatithe validutcyiiof o-thesprovaincial 
trade practice laws. 


Although this study is primarily concerned 
with the political and constitutional considera- 
tions underpinning the proposed federal legisla- 
tion menticisipeiavr sto. siconstdepao-that., ther. varnLous 
provincial trade practices statutes are not them- 
selves free, at this early stage in their lives, 
from possible constitutional challenge. Therefore, 
before considering the validity of the various 
federal provisions mentioned above, we shall 
briefly turn our attention to the three trade 
practice acts (which we will deal with on a global, 
rather than a section-by-section, basis). 


The Provincial Trade Practices Laws 


The first step to be taken in any analysis of 
the constitutional validity of the provincial laws, 
as in the case of any statute, is the characteriza- 
ron Joh tite sike ves: pith cand ssubstanee,? within ysthe 
provincial or the federal domain? In the case of 
the Alberta law, there are no penalties attached to 
amvie, opi ntine’ Guna mrditradele ipracticesstgandemit « avs 
unlikely that the legislation would be viewed as 
anything other than the regulation of contracts or 
of particular trades or business (or trade gener- 
ally) within the province. in that case the 
familiar rule in Parsons case* would apply: 


* CGreizgens (Insaco. of -Canadatvy Parsons (ISS) y) 
App. Flacco. 
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(T)o legislate for the regulation of 
trade and commerce does not comprehend 
the power to regulate by legislation the 
contracts® of wal sparticulan m@businessssor 
trade, such as the business of fire 
insurance in a single province.* 


That point would appear to be beyond dispute now 
and may even have been moderately strengthened by 
therholding of’Martlend ? JP cm the! CamMatiucntcases= 
that) i."the tactwthat euch Mae ranseca oi Ss aneiden= 
tally has some effect upon a company engaged in 
interprovincial trade does not necessarily prevent 
ltswheingtsubj ech “to” such contre Praia The heads 
giving support to these constitutional conclusions 
are, of course, sections 92(13) and 92(16) of the 
BNA Act. 


Where, however, the legislation (as in the 
cases of Ontario and British Columbia) consists in 
specific prohibitions to which significant penal- 
ties are attached, the solution may not be as 
apparent. There the legislative provisions smack 
of criminal law and, while it is true that the 
provinces have authority, by virtue of section 
92(15) of the BNA Act, to make laws in relation to 
"The Imposition of Punishment by Fine, Penalty, or 
Imprisonment for enforcing any law of the Province 
made in relation to any Matter coming within any of 
the Classes of Subjects enumerated in this 


* Ibid., at p. 113. See also In re The Insurance 
Act. of “Canadas (i932) eAlCe9 21, Sate p? 4542) pez 
Viscount Dunedin; and A.-G. British Columbia v. 
A.-G. Canada (i1937)°AcC. O77,8 at®stpyNess7geeper 
Lord Atkin; among others. 


*™ Carnation Co. Vv. Guebeq VAgricultura lia ee aa 
Board (heesyes CORRS W3e. 


*kkIbid., at p. 253. 
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Section", the authority to impose such penalties is 
ancillary. That is to say, the ability to penalize 
a person for breaching the terms of a statute is 
only as valid as the statute itself. When one con- 
Siders that the federal government had occupied the 
trade practices field for some 15 years before the 
provinces introduced their laws, it is arguable 
that a Court could interpret the penal provisions 
in such statutes as trenching upon the federal 
criminal law power. We ought not to be interpreted 
as adopting this view ourselves but the possibility 
of such an interpretation exists. 


The other possibility would be the characteri- 
ZaeLon OL “the -BEtecrsn “Coliimbia’ \dfnid' o>. Ontarro sttade 
practice laws as comprising essentially the regula- 
tion of undesirable forms of trade practices within 
the province (as suggested above, in the case of 
Alberta). This, we would submit is the more likely 
(although not certain) outcome for the favourable 
attitude of the courts toward provincially-enacted 
consumer protection legislation has been demon- 
strated. * In the Benson and Hedges case** 
Mr. Justice Hinkson upheld the validity of two 
British Columbia statutes prohibiting the adver- 
tising of liquor and tobacco in the province. It is 
true, on the other hand, that the Quebec Court of 
Appeal has recently upset the Quebec regulation of 


* This prognosis gains strength from the Supreme 
Court NS aguagment Sin sth Vapors bcase” Jandy oChier 
Justice Laskin's emphasis on the severance of 
private law remedies from public law sanctions 
where the conduct in question only involves 
intraprovincial transactions. 


** "Benson and Hedges (Canada) Ltd. v. A.G. - 
VE aja ig mec Dyce Coley! BUIgL Ges b= Beton tt Ens Wa oq Wiles ¢oih' Goa ae § Pola OF ie heal Be) le | 
Dabo (90) 257% 
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advertising intended £ Ou children* but the 
decision is currently under appeal and, it should 
be pointed out, the regulation was declared ultra 
vires.on: thejgrolunds:; thatmet, strenchedupen: yehe 
federal government's authority in the field of 
broadcasting, an issue not of concern to us in this 
study. 


The principal case supporting provincial con- 
sumer «legislation is; s;of <coursepesthe /.Bastpded 
Enterprises case** which upheld Ontario legislation 
dealing with harsh and unconscionable transactions 
which may, to some, have appeared to be legislation 
in relation to interest, a matter of federal compe- 
tency. Both Judson, J. and Cartwright, J. went out 
of their way to describe the legislation as related 
tovithes “annulment sor -neformatiren <-of contract 47 Seon 
the enlarging of "the equitable jurisdiction to 
give relief against harsh and unconscionable bar- 
gains",**** respectively. 


Assuming, <as' wexdo ,, (thatthe -counts~,arewaVvery 
likely to hold the acts valid as legislation in 
regard.to property and: civil: rights jorwmatters 1ofwa 
local and private nature, it remains to be seen 
whether there are other grounds upon which they 


= Unreported as of the date of writing. Details 
concerning the regulation and a prior comment 
On its COlstitutional validity can be found san 
Cohen, "Advertising to Children: The Constitu- 
tional Validity of Quebec's Regulation" (1974) 
Lege ee os. cae) /bbse 


*% A.-G. Ontario v. Barfried Enterprise Ltd. 
(L963) 45..C7R. Smo 


KF ESOT OL yea ep. oe ieee 


AkKK Tbhid., at p. 579. 


=- 33- 


could be challenged. These would seem to _ be 
limited to the extra-territorial effects, if any, 
of the legislation, the extent of the penal sanc- 
tion, or the existence of a conflict between the 
provincial act and the Combines Investigation Act. 
Insofar as extra-territoriality is concerned, scope 
is not mentioned in any of the three acts referred 
to and they are therefore presumed to have effect 
only within the provincial borders.* A mere inci- 
dental effect on the buSiness of an interprovincial 
company, aS in the Carnation case** will not be 
grounds for the invalidity of the legislation 
although a direct trans-border effect may be.*** 


If, as we suggest, the legislation does not 
alm atpextratenriborialseoryinterprovincial \regula- 
tion and therefore is valid insofar as _ sections 
92(13) and 92(16) are concerned, then the imposi- 
tion of penalties and/or imprisonment under the 
BoLtish;CodunbialpandsyOntariovsstatutesm will! not 
thereby invalidate them. The sanctions included in 
these acts fall readily within the competence of 
the province. The fact that, in the case of the 
British Columbia statute, the fines are extremely 
high in the case of corporations does not thereby 
invalidate the legislation on the grounds that it 
partakes of the criminal law. "(I)n other words, 
it cannot be argued that the thing prohibited is 


“3 See Reference re sec. 31 of the Municipal 
D&StrictsActlAmendment Act421941 4d9AB).S.CeR. 
20 Oath. 024 Pe, WUEE, Ah 


*% (MOGBIIS «Cs RiaZ23Sedtoeeladsoo0R.,nvz McKenzie 
Seenwitiesoutadk (2966) S60D2R Ripa 2d) sss 


RAF 9 SSG LO Ler provincia) Co-operatives Lod awvies * Tie 
Oneem 2297 5)-553 DLL YR. “(3d 8621. HSOCeCiy 4s 
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brought within the range of the criminal law merely 
by reason of the high nature of the punishment 
which may be injected upon the offender..."* 


There remains the question of repugnancy. The 
well-known trilogy of Supreme Court decisions in 
1960 provide an indication of the extent to which 
the Supreme Court is prepared to support the exis- 
tence of concurrent operation of similar legisla- 
tive provisions at the provincial and federal 
level. Professor Laskin, as he then was, described 
those three cases in his well-known article on 
paramountcy: 2+ 


O'Grady v. Sparling sustained the vali- 
dity of a provincial penal proscription 
of careless driving, as part of a com- 
prehensive statute regulating highway 
traffic, despite the valid presence of a 
federal enactment defining and punishing 
the offense of criminal negligence in the 
operation of a motor vehicle.*** 


Stephens v. The Queen upheld the validity 
of another common provision in provincial 
highway traffic legislation, one puni- 
shing failure to remain at or immediately 
to return to the scene of an accident, 
and this in the face of a valid federal 
criminal enactment punishing failure to 


* HReae-(Wasen (1689) ci OfAGRES221 7 9atspis240U per 
Osler, J.A. 


** Bora Laskin, "Occupying the Field: Paramountcy 
in Penalplegislation” (£963) 4bJ.Canl3iBareerReyv. 
234. 


*EALL96O PISICAR WL SO4e 
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stop at the scene of an accident with 
intent to escape civil or criminal 
diuk-sbohilalslgecyrs tal 


Smith v. The Queen supported a penal pro- 
hipartconiwho fiPthie Rut umnashi ng HEO£ false 
information in a prospectus, being part 
of a general provincial scheme of regula- 
tion of the securities business, although 
there was in existence a federal Criminal 
Code provision punishing the making or 
publishing of false statements in a pros- 
pectus with intent to induce persons to 
become shareholders of or advance money 
to; 7orkentes -intonany) security“ ior atthe 
benefit of the company.** 


Laskin's conclusion more than a decade ago was 
that, in the absence of an "operating incompat- 
ability ‘eanethesparbieularrsutuataon)<thereiwas), no 
reason to apply the test of paramountcy. 


Given legislation of a province and legi- 
Slation of Canada which, independently 
considered, is valid, why should there be 
any occasion to speak of supersession or 
preclusion except in the case of conflict 
in their actual operation, as where the 
province purports to permit what Canada 
categorically weprohebiksea4t* 


A more recent decision of the Supreme Court 


Suggests that, in the interests of accommodating 
federalism, the 1960 trilogy may not even have 


TR OU eC. Rew be 
AP OG Oe. CR ter hy Ow 


KSA Took ay £OD. Clute, at, Dp. h24 3% 


RG 


stretched the bounds of the possible. In Ross Vv. 
Registrar of Motor Vehicles,* the appelant was 
convicted under section 234 of the Criminal Code of 
driving while impaired. He was fined $200 or 15 
days in jail. He appealed the sentence, which was 
varied to provide a partial driving prohibition for 
a period of six months pursuant to section 238(1) 
Cr. C. The order made also provided that Ross! 
driver's licence was not to be suspended and the 
Registrar of Motor Vehicles was to be provided with 
the iordérStsUnder fsection Gal hon tthe *tigihwayel ea ber 
Act, *fRosis ) alticenee wasn fany «cage Waucenaraca phy 
suspended. Appellant accordingly instituted pro- 
ceedings to obtain a declaration that section 21 of 
the Highway Tratticttee wacsPeimoperacive Vednd thar 


his suspension was of no effect. The majority 
found no repugnance. Nor any “operating incompati- 
bility" (although no reference was made to 


Professor Laskin's article or to the term he coined 
therein). 


The #idixvection si¢that Ross! operator's 
licence was not to be suspended _ shows 
that the Judge who made the prohibitory 
Order considered not only that the prohi- 
bition may be limited as to time and 
place, but also that the person to whom 
the order is directed should enjoy the 
right to drive at a specified time and 
place, irrespective of provincial legi- 
Slation concerning the suspension OF 
driving privileges. A Bia} terms, the 
Criminal Code merely provides for the 
making of prohibitory orders limited as 
to time and place. If such an order is 


Rh geese) 422 DLR aCe GO Seer. es 
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made in respect of a period of time 
during which a provincial licence  sus- 
pension is in effect, there is, strictly 
speaking, no repugnancy. Both legisla- 
tions can fully operate simultaneously. 
It is true that this means that as_ long 
as the provincial licence suspension is 
in effect, the person concerned gets no 
benefit from the indulgence granted under 
the federal legislation.* 


In a further statement which must give food 
for thought in connection with the . constitution- 
ality of certain proposed federally legislated 
Sanctions, Pigeon, J. added the following comments: 


It should now be taken as settled that 
Civil consequences of a criminal act are 
not to be considered as "punishment" so 
as to bring the matter within the exclu- 
Sive jurisdiction of Parliament. ** 


The Federal Trade Practices Law 


We have given earlier a kind of resumé of some 
of the new sanctions and provisions of the _ sug- 
gested Trade Practices Act. Just as we indicated 
sonesaité tenity rinancharacteri zing ji hesaprovancial 
legislation as falling clearly within sections 
9218p Jande92 (16) 7*solitoosdo we.findouitd Pittacult 
to characterize the proposed federal legislation as 
being unguestionably criminal law. When so many 


eer VOgoh 24 ADE. bee 3d). 68, at p.)7,.9\ per Pigeon, 
hips 


**# i Tbhidsgiatep.s 80%o90n theyvquestionvo£, repugnancy, 
Sess adson Rov Youn olonl674) 423) de Raad 3090622 


(Ontkee 2C2 As ) mand ASA v. Nakashima" (1197755) ih 
W.WeRES673e 


= 88°= 


civil or administrative sanctions are added to what 
was unquestionably formally a criminal law statute, 
do these additions so dilute the criminal intention 
of the legislation that the law ceases to be funda- 
mentally criminal in nature? AEASWHhaESS potiwes. Wan 
other words, does the tail begin to wag the dog? 


The question has, of course, previously been 
raised. Aso®Lord®, Atkin’ “stated cin Proprietary 
Articles Trade Association v. A.-G. Canada,* 


It is, however, not enough for Parliament 
to rely solely on the powers to legislate 
as to the criminal law for support on the 
whole Act. The remedies given under ss. 
29 and 30 reducing customs duty and 
revoking patents have no necessary con- 
nection with the criminal law and must be 
JUS tLEnedhonhother grounds. *4 


It is impossible for us to draw the line, to know 
when the constitutional Rubicon has been crossed 
but we raised the issue as one which must be 
seriously considered in the drafting of such 
legislation. Should the act as a whole be seri- 
ously put in question, three options would arise. 
First, it might be considered criminal law in pith 
and substance, all of the civil or administrative 
sanctions being incidental, in which case legisla- 
tion would be upheld. Secondly, the legislation 


yee GEC Mba Ora ck DA 


** Tbid., at p. 325. See also the recent decision 
of the Supreme Court in the Vapor case where 
Laskin, C.J.C., observes inter alia that, in 
that case, "the attempt to mount the civil 
remedy of s. 53 of the Trade Marks Act on _ the 
back of the Criminal Code proves too much". 
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might be held to be the regulation of trade in pith 
and substance and ruled valid or invalid in accord- 
ance with the then prevailing view regarding sec- 
tron, 914¢2 i rotathe BNA <ActeeThurdhy, csthe sack acmight 
be viewed as being criminal in pith and _ substance 
but, aS suggested by Lord Atkin, the additional 
civil or administrative sanctions might have to be 
justified under another head, most suitably trade 
and commerce, and they would stand or fall on that 
basis. 


We deal with the question of trade and com- 
merce below and we will, accordingly, look immedi- 
ately to the guestion of the role of the criminal 
law as possible support for the projected legisla- 
ELON: 


The proposed federal legislation may, as 
indicated above, be viewed as being in pith and 
substance an exercise of the criminal law power, 
criminal legislation being defined as "a _ general 
condemnation entailing sanctions ye% As the 
Judicial Committee observed in A.-G. Ontario v. 
Hamil tens treet sRaslway 7%) bteweapthe e«criminalolaw, 
in its widest sense, is reserved for the exclusive 
authoraty 0 Pathan! Dominion -Rarlhrament atts After 
some early hesitation on the subject, it has become 
certain that Parliament can determine what acts are 
crimes, provided that the attempt at definition is 
nomrcolourable.**** 


* Bikaiwna (Combines, 2 -Controksid omn Competition?! 
Gi osvessl Gamorhary Revi? 1LO8sit at fot 104ds, 


td bde(l903o eC. 524. 
STA Oatarp at D-..oen, Per Halsbury, LsG. 
*k** Poferencerre Validity of Ss. 5S{a) of the Dairy 
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-.- if Parliament determines that commer- 
cial activities which can be so described 
are to be suppressed in the public inter- 
est, their Lordships see no reason why 
Parliament should not make them crimes... 
(Theiecr mminia L skaw au Wseaiold tcombrneds rea 
what waS criminal by the law of England 
Onno fiean yieProvance Bam alee: The power 
must extend to legislation to make new 
crimes. Criminal law connotes only the 
quality of such acts or omissions. as, are 
prohibited under appropriate penal provi- 
stons Coy tauthomityiwor gathe: ssi aver. The 
Cniminaly qualmayt of am hracteecadnmely (tbe 


ditsece fned *by in tullcions inexeccanidiae Gebe 
discovered by reference to any standard 
but one: ie [Sthe wact). prohtiibeted joviith 
penal consequences?... Dentdippears: SEC 


their Lordships to be of little value to 
seek to confine crimes to a category of 
acts which by their very nature belong to 
the. “domain fois Sicrani nals juispsprudence a; 
for the domain of criminal jurisprudence 
can only be ascertained by examining what 
SOEs rath Sansa particular period are 
declared by the State to be crimes, and 
the only common nature they will be found 
to possess is that they are prohibited by 
the State and that those who commit them 
are punished.* 


While there can be little doubt about’ the 
authority of Parliament to create offenses to form 
a part of the new trade practices law, even where 
these may fall into the category described by 
Trebilcock and associates as "disclosure-related" 
offenses (although, for reasons of rationalization 


* Proprietary Articles Trade Association v. A.-G. 
Canada (1931) Ass 31L0,Maprppessa2zeaan 
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of approach, they may prefer that these not fall 
into the criminal domain), more serious questions 
must be raised as to the sanctions themselves. As 
foriAckinistaredwinwriomProOprvetary“Articless@irade 
Association case, the remedies in sections 29 and 
30 of the Act then under consideration which gave 
the authority to reduce customs duties and to 
revoke patents "have no necessary connection with 
the criminal law and must be justified on other 
grounds 7* 


That decision is now almost half a century old 
and there are reasons to believe that the statement 
of Lord Atkin may not be of general applicability. 
In A.-G. Ontario v. Canada Temperance Federation** 
lstvyears Slater evs Gountisimon stated? 7 h"to®W Legis- 
late for prevention appears to be on the same basis 
ase legis bation water c‘cute rT s*s That holding was 
followed in the well-known Goodyear case**** in 
which the validity of the prohibition order was 
upheld. Mr. Justice Locke held that the power to 
legislate in the criminal law was not Ilimited to 
the definition of offenses and the providing of 
penalties. "The power of Parliament extends to 
legislation designed for the prevention of crime as 
well as to punishing crime."***** There follows a 
strong expansion of that suggestion in the judgment 
Of sRands ocd 


6 bad, abapiws25% 
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***k* Goodyear Tire and Rubber Co. v. The Queen 
(1956) SveCoReB03! 
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Itais* acceptedythatehead 2/)0fusy 4 2ignot 
the Confederation statute is to be inter- 
preted in the widest sense, but that 
breadth of scope contemplates neither a 
static catalogue of offenses nor order of 
sanctions. The evolving and transforming 
types and patterns of social and economic 
activities are constantly calling for new 
penal controls and limitations and that 
new modes of enforcement and punishment 
adapted to the changing conditions are 


notwto beltakensasibeing wequaily>awithin 


the ambit of parliamentary power is, in 


my Opinion, not seriously arguable.* 


The statement is purposely generalized and, 
notwithstanding the oft-repeated dictum of Lord 
Halsbury in Quinn v. Leatham,** would appear by the 
yery «Gforce qwithmawhach GWhoanlsyifpuime abo) peonbeann fea 
message with respect to the prohibition order _ and 
other sanctions which might follow to combat the 
growth of economic crime (which was clearly the 
purpose of sections 29 and 30 of the Combines’ law 
then under attack). On the other hand, to inter- 
pret that paragraph as granting carte blanche for 
the introduction of any parliamentary whimsy would 
not either be seriously arguable. The trick is to 
find the happy middle way. 


In that connection, it is worth making refe- 
rence to the provisions of the Criminal Code which 
provide sanctions of other than a traditional penal 
nature. The relevant articles of the Criminal Code 
ares :65347 655) ands 66350 alae oferwhechs permiuineche 
making of an order of a "civil" nature. In the case 
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oferhe Larmstimanthiele siitthessCourt wimay srordern ~the 
accused to compensate an aggrieved person who 
applies to the Court for such an order at the time 
of sentencing of the accused who must have been 
eonmlered ofan winductabivle offense, 


In the case of article 655, it 1S not neces- 
sary for anyone to make the application. The Court 
has the right to order that any property obtained 
by the commission of the offense be returned to its 
rightful owner. Article 663 provides that the 
Court may suspend the passing of sentence in favour 
of the making of a probation order, in which either 
compensation or restitution may be ordered. It is 
not necessary that the offense be indictable 
although guilt is a prerequisite. The order made 
under any of these sections is defined by section 
601 as being a part of the "Sentence" although it 
is important to observe that, even where the con- 
VLC Oniisucuashedsoniappeal), *theycourtisiofijyappeal 
NayvavaryyOrmannilivche.order «om. byspeason mom =the 
use of the facultative word, "may", presumably 
maintain the order as made.* 


The provision in section 653 has been chal- 
lenged on constitutional grounds, but not success- 
fully and not to the level of the Supreme Court. 
Notwithstanding the holdings in the following cases 
and the legitimate premise of the section which 
aims its Criminal Code thrust as much at rectifying 
the wrong done as at punishment of the wrongdoer, 
we submit that it may be risky to conclude that 
section 653 is clearly intra vires without’ the 
expressed views of the Supreme Court. Ne Re ene 
Cohen and Miller** the Manitoba Court of Appeal 
maintained that the predecessor section was inci- 
dental to the exclusive authority of Parliament 


*» See sec. 616(2) Cr.c. 
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over criminal law and was, therefore, intra vires. 
Such. ‘anjorder twas) “aliso) uphHel@ anv Raw (Graves etand 
Rose* in which the accused was convicted of 
breaking and entering and was ordered to pay the 
victim more than $4,000.) ‘In ‘hearing © the’ applica= 
tion forvaliwrit ofMcertiorari {Mr Sr oustice- Haines 
held that it was a valid object of sentencing to 
prevent convicted criminals from profiting from a 
crime by keeping the gains of their unlawful acts. 
The judge went on to say that the section does not 
purport to abolish the substantive rights of the 
victim or to create a new cause of action. Its 
purpose, in effect, is to create a modality of 
sentencing. 


If we were only to apply the reasoning of 
Rand, iW |) een Goodyear sto tthentprecedang its tavements 
regarding the criminal law power and the succeeding 
decisions relating to sec. 653 Cr. C., we would be 
left with little doubt that compensation and the 
divestment of profits would be valid incidents of 
the exercise of the criminal law power by 
Parliament. Nor can Vapor be said to impugn either 
this suggestion or the validity of section 653 Cr. 
C. Since it was basically concerned with the crea- 
tion of an independent private right of action. On 
the other hand, some may feel that Laskin, C.J.C.'s 
comments on the criminal law power sufficiently jog 
the foundations that the courts may wish to 
re-examine the 653 question. 


Such residual relief as rescission and modifi- 
cation are more problematic. We are not convinced 
that these could be sustained as valid incidents of 
criminal legislation because of contract's tradi- 
tional place in the constitutional framework. In 
addubhion,sanyicourti suding of fthis<s 11k? wou ldssibe 
retrospective and however widely Goodyear may be 
worded, it would seem that the injunctive authority 
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Of (LhetGoume ise sOEdemweis Byprospectave. Even the 
Inte rinsLMne tom rot LBadi bic 2 gs cof nathatefndature, 
the essential difference being the lack of prior 
conviction but the prevention of criminal behaviour 
nemarns, the goal .ofxcbhoth.<* Rescission and _ the 
modification of contracts are, aS mentioned, retro- 
Specelyagandicoukdeon hy bedcsupported jas, pant *.oF 
federal legislation insofar, as) they could, ‘be ).seen 
as incidents of the sentencing process. Support for 
such sanctions at the federal level, if any can be 
found, will be in the trade and commerce area. 


New light has been shed on the criminal law 
arear bythe pupremetiCourtiiingthe rréecent Vapor sdecis- 
suena Goodyear ghas apparently. been, scurtaiked ste 
some degree. In Vapor, the Chief Justice empha- 
sized the necessary connection of the prohibitory 
order "with a conviction of a combines offence".** 
He then described the earlier case as illustrating 
"the preventive side of the federal criminal law 
DoOwemeetor make\patnconvictions,effective ) 4ts% He 
continued: 


It introduced a supporting sanction in 
connection with the prosecution of an 
offence. It does not, in any way, give 
any encouragement to federal legislation 
which, in a Situation unrelated to any 


* Doubt regarding the validity of the C-2 interim 
injunction, which may be exercised independently 
of criminal proceedings, has now been raised by 
the Vapor case (pp. 10-11) although the Combines 
ACvein junc ELON sss zeain pubillinc p1imGt 6 asitpryvate; 
enforcement tool. 


** Tbhid., at p. 10. Emphasis added. 


**e1 Dida, at p. Ji. Emphasis added. 
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criminal proceedings, would authorize 
independent civil proceedings for damages 
anda nai ian Graton. 


The: Court has“notypoin’ othertwords, leftt..theliconcepe 
of "new modes of enforcement and punishment adapted 
to the *changing=conditions™ ‘as fopéen-endeédeas "Rand; 
IOPapu Lp atheipropoesweLon? ane LIs6. 


On*the other shand), \Vapor ‘ought snotsto bes seen 
to decide more than its facts would permit. ie 
must not be forgotten that the Court was examining 
the conferring of an independent right of action 
upon private subjects acting inter se and not upon 
the public authority regulating them. This’ situa- 
tion clearly differs from that in which additional 
sanctions of a non-criminal nature are conferred 
upon ethe publ tovauthority<asspartvors a frequlacony 
scheme. That, of course, is the nature of the 
proposals put in this paper. 


This is not to conclude that the difference 
between the trade marks and trade practices schemes 
will lead to an inescapable conclusion of constitu- 
tionalvalidity. \onethe’ other Whandsic..weerwrsh =o 
ake “ite iclearethat ei nioumiviitew, iV apo. isiieny) Tale 
from fatal to the tenets of the Trebilcock scheme 
examined here. 


Throughout the course of the preceding discus- 
Sion relating to the criminal law, we have pur- 
pose ly Sle ite the! impressions that? an our enews the 
bulk of the provisions suggested in the Trebilcock 
model could be supported as being valid criminal 
legislation or as valid incidents of the exercise 
of the Dominion's right to legislate in the area of 
criminal law. We did, however, suggest the possi- 
bility that a Court might characterize the legisla- 
tion differently. °2t could be thavvaS(Gourtewwould 
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either characterize the legislation as being in 
pith and substance related to trade and commerce, 
in which case it would remain to be seen whether it 
would*tadal within ‘the “bounds of section’”"92(2), or 
as being in pith and substance criminal law but 
requiring, as in the P.A.T.A. case, support under 
other heads of constitutional authority including, 
in all likelihood, the trade and commerce clause. 
Unless restricted to interprovincial transactions, 
we consider it unlikely that the legislation would 
be broadly characterized as being legislation 
solely in relation to trade and commerce. Should 
that, however, occur (without an interprovincial 
restriction in the legislation), the act would not 
necessarily fall if, in Vapors “terms ,sit ‘could’ be 
seen "in the context of a regulatory regime subject 
to supervision by a public authority".* In other 
words, the establishment of "a set of general rules 
as to the conduct of businessmen in their competi- 
tive activities in Canada" which was upheld by 
Jackett, C.J., in the Federal Court of Appeal in 
Vapor +> “Sa isulmlea ent) “Outsiderrtot Sats eregul aitery 
scheme evidencing genuine concern with national 
standards of uniform public application. We would 
also cite in support of such pro-free and fair 
competition legislation the conclusions reached by 
Grover and Hogg and others who have concluded that 


SLD Csaba: woo e eee also “po. 2s .and 25-26. 


-* Senor Meoncoa ico. Vv.  MacDonala™ (1973) 33 
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the time has arrived for Canadian competition 
legislation to find room for its support within the 
bounds of section 91(2) of the BNA Act.* 


Without rehashing all of the case law, we 
nights pormbsito. a wiew sof i chev bhughlighvspranwcae 
jurisprudence in the studies in detail by the 
various authors to whom reference has been made. In 
generalhysicztis [pprebably 7 sfarr ostosisay teuna Gastie 
anticentralist approach of the Privy Council is in 
the process of being rejected. Insofar as the 
cases involving provincial legislation are con- 
cerned, several recent cases have declared Manitoba 
legislation ultra vires the province on the ground 
thatmtheys: -hadwnextraprovincnwal efiect.y iin seas-G-. 
Manitoba v. Manitoba Egg and Poultry Association** 
Martland, W% ji statediithats1n ghasiropinion eitheigeilan 
now in issue not only affects interprovincial trade 
inveggs;, butiacs./Lt aimsuvat tthe fegubatiron: «of csuch 
trade".*** As Laskin, J. put it, the scheme was 
"not saved by the fact that the local market is 
under the same regime".**** Mr. Justice Laskin also 
observed: 


* Grover and Hogg, The Constitutionality of Pro- 
posed Amendments to the Combines Investigation 
Rew (May 1975. unpubl vshed)).0 spp. 33-53% See 
also Smith, The Commerce Power in Canada and 
the, United States: (1973), atyp. 281; McDonald, 
"Constitutional Aspects of Canadian Anti- 
Combines Law Enforcements" (1969), 47 Can. Bar 
Rev. 161, at pp. 236-7; R. Gosse, The Law on 
Conpetuta one wn) Canadader(MonventonydIo2e at 
Dp.) 253)and" Di; Blair,. “Combines: Thericeontinuning 
Dilemma", in Lang (ed.), Contemporary Problems 
of Publichhaw) imi Canaded (1068) tat pie lols 
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A similar ruling in Burns Foods Ltd. v. 
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There may be a variety of reasons which 
impel a province to enact regulatory 
legislation for the marketing of various 
products. For example, it may wish to 
secure the health of the inhabitants by 


establishing quality standards; it may. 


wish to protect consumers against exor- 
bitant prices; it may wish to equalize 
the bargaining or competitive position of 
producers or distributors or retailers or 
all three classes; it may wish to ensure 
an adequate supply of certain products. 
These objects may not all nor always be 
realizable through legislation which 
fastens on the regulated product as being 
Within the province. That is no longer 
if it ever was, the test of validity.* 


h2=Ge 


Manitoba** upset a Manitoba regulation requiring 
processors of hogs in the province to slaughter 
hogs there unless these were purchased from 
provincial Board set up to control the market. 


* 


If the federal Parliament cannot regulate 
local trade because it would be more 
efficient to regulate it together with 
extraprovincial trade, a fortiori a pro- 
vincial legislature cannot regulate 
interprovincial trade in a given product 
because this appears desirable for the 
effective control Ge intraprovincial 
trade. In other words, the direct regu- 
lation of interprovincial trade is of 
itself a matter outside the legislative 


TDA! aoe Dp. J Loeb, 


ae (1974) 40 DU Re (3a) 731. (GRE Of) 
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authority of any province and it cannot 
be treated as an accessory of the local 
trade.* 


Finallyy.ingitheiDryden @ecases*ijcthel supremeagcour. 
held that, although the provincial legislatures may 
be entitled to deal on an excluSive basis with the 
effects of pollution, the Legislature of Manitoba 
could not declare wrongful those acts, even of a 
polluting nature, which in another province were 
not actionable torts at all, acts which, it should 
be added, took place outside Manitoba. 


If the problem of trade and commerce be looked 
at. froma.the. *poink) Cot. \viewyRot sthesevaledsiy of 
federal legislation, one also sees significant 
encouragingysigns:. In -Murphywiv. . C22. Rays *Fi. bocke, 
J. .stated.that.1it was "“obvious..that-~it..wouldssabe 
impossible for Parliament to fully exercise the 
exclusive jurisdiction assigned to it by head 2 and 
Many others of the heads of s. 91 without interfer- 
ring with property and civil rights in some or all 
of the provinces".**** This approach was’ substan- 
tially followed in Caloil Inc. v.0A.-G. ;Canada*=+*4 
in which a section of the National Energy Board 
Regulations was upheld. 


It is clear, therefore, that the exis- 


tence and extent of provincial regulatory 
authority over specific trades within the 


* Ebidee late. 727% 

** (1915403 (De be Rew (36)  32leteuGeGedz 
cea ROR AI Moreen G2 6. 

#k** Thid., at p. 632. 
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province is not the sole criterion to be 
considered in deciding whether a federal 
regulation affecting such a trade is in- 
Verba swrOMekhe cont fary:inb avs *no sob yec= 
tion when the impugned enactment is an 
integral part of a scheme for the regula- 
£10n ofrinternational)ior-/interprovincial 
trade, a purpose that is clearly outside 
puoVviLn Glial juried Ret ton ivand>cwlthinatthe 
exclusive federal field of action.* 


In the Manitoba Egg Marketing case** Mr. Justice 
Laskin, as he then was, stated that a "reduction of 
(the) all-embracing authority" of Parsons had been 
developing in a Supreme Court and that "(a) neces- 
sary balance has been coming into view over the 
past two decades".*** It remains for the Court to 
determine for us where this "necessary balance" 
will be struck. It should also be pointed out 
that, however interesting all of the cases cited by 
us and by the other authors mentioned before may 
be, it is likely, in the words of the Chief Justice 
in the Vapor case,**** that "few of them will bear 
on the problem in hand".***** The key was expected 
in the decision to be rendered by the Supreme Court 
in this case for it would be the first statement of 
this Court's determination of the "ambit of 
Parliament's power to make laws under s. 91(22) for 
the general regulation of trade affecting the 


* ovd.., cacti p ewp0l. 
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whole scountry"s* edimo this respect SitheareouRe OF 
Appeal had gone quite far. 


Against the background of these author- 
ities, my conclusion is that a law laying 
down a set of general rules as to the 
conduct of businessmen in their competi- 
Give tnactivitt@es)! tam ReCanadagius! €a law 
enacting "regulations of trade as a whole 
or regulations of general trade and com- 
merce within the sense of a judgment in 
Parsons case". From this point of view, 
I can see no difference between the regu- 
lationro#f iconmodi ty ustandar dshandaraeilaw 
regulating standards of business conduct; 
and, in my view, if there is anything 
that can be general regulation of trade 
asia wholewartk marskitcamcilaide fal. treaweroe 
general application that regulates either 
commodity standards or standards of busi- 
ness conduct. ** 


In the end, the Supreme Court only resolved a part 
of the issue. The justices made it clear that they 
would not support as sweeping a proposition as that 
part bywdacketa,;: Gsdwils Becausevot the na@ture torches 
legislation they were examining, however, they were 
unable to indicate how far they would go to estab- 
lishing the "necessary balance" between provincial 
powers and an increasingly influential trade and 
commerce power. 


The Court did, however, leave two doors at 


least partially open. They spoke, first, of legis- 
lation) of. anis “anterprovincialUon” transprovincial 
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scope"* which gives» strength to our view that 
federal regulatory authority could be supported on 
ae Liter proves albiebasaisyitiom ithe:awssuance of 
interim injunctions or cease and desist orders, the 
negotiation of assurances of voluntary compliance 
and the participation of the Director in the media- 
tion process. Quaere however, whether the federal 
government could, even under these circumstances, 
be viewed as having the ability to rescind or 
modify contractual terms. 


As indicated above, the Court also left open 
the prospect of a valid regulatory scheme subject 
CoMmstpenvts..on) ~bxi ifajpub lac’. fauthorityw evien,7o.4:t 
appears, where this may touch on intraprovincial 
activities.** Some hesitation or question arises 
when one reads the comments on the marketing 
Gases*** bubickthe curterion ofi"public wwegubation.... 
applicable to the conduct of trading and commercial 
activities. throughout Canada"**** in the case of 
GeedTesisemorenOnwpOolnt 2. notion all, “fours. sowech 
the trade practices problems. 


Insofar as the power to hear cases under this 
Act is concerned, the determination will depend to 
a substantial degree upon the characterization of 
the legislation. If the legislation is criminal in 
pith and substance, it will not then be clear that 
the authority of the federal government to consti- 
tute };Coumts for «the better, administration,..of ,.the 
laws of Canada (sec. 101 BNA Act) will be able _ to 


“3 MacDonald, Lailgquip Enterprises Ltd. v. Vapor 
Canace sat. phat ID, oy 5) Hie 
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take precedence over the combined effect of sec- 
tions 91(27) and 92(14) of the BNA Act. The issues 
have been canvassed by Grover and Hogg.* To: the 
extent that the legislation may be seen as a_ valid 
enactment under the trade and commerce power, there 
is little question but that the powers to hear’ the 
cases and accord the sanctions could be granted to 
a federally constituted body, including the Federal 
Courts 


Perhaps a final word on rule-making would be 
imordere! ITtas) ouxm wlewls thatedethasiedetinina oneal 
practice, already found in numerous federal sta- 
tutes, is well within the authority of Parliament 
even if the legislation is of a criminal nature. 
The extreme example of such legislation is, of 
course, the Food and Drugs Act** which is essen- 
tially without meaning in the absence of the 
accompanying regulations. *** 


* Grover and Hogg, Op. Clie. sketimp..k2ihe se 
** RiSsC. LOO wie. Heese. 
***Such regulations were upheld in Berryland 
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IV THE CONSTITUTIONAL DESIGN FOR. A NEW ‘TRADE 
PRACTICES ACT AND CO-OPERATIVE FEDERALISM 


A. Introduction 


The preceding chapters will have shown that 
Significant constitutional and political issues 
arise, and will need to be resolved, in the framing 
of a new federal initiative in the trade practices 
area if major conflicts are’ to be avoided. To re- 
Capitulate briefly, GQhere aret three major luca 
each of which is accompanied by a’ host of lesser 
difficulties: first, there is the as yet § unre- 
solved question whether it would be competent for 
@ieerecetal government to “adopt “a comprehensive 

practices act whose validity is based not 
BoLeciy— onthe criminal” Law power; secondly. 9 
assuming the constitutional questions can be 
answered satisfactorily, it is highly desirable | 
Efetenarmonious relations © Should’ “be established 
between the federal and provincial governments ine 


riew 
cise wap a ae and administrative powers by 

the two levels of government; and thirdly, given 
tHeeeeteting. tact Of concurrent legislation Symeunesy 

federal and provincial “governments and” thermos 

hood of an expanding number of provincial trade 

practices acts in the future, machinery needs to be 

devised to reduce the vexations of overlapping 

jurisdictions and the problems it could pose for 

the business community. 


The present chapter addresses itself to these 
questions and explores a variety of possible solu- 
tions. Two preliminary observations are in order. 
The first involves the need for a sense of perspec- 
Mayes Constitutional conflicts arising out Of the 
existence of overlapping or divided powers are not 
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new: norarervithey;peculivan>) tow Canadas They are 
even more acute in such areas as securities regula- 
tion of “agrreultural ‘marketing “leqistatron. =fo the 
extent that solutions have been found in these 
fields they may provide models for possible _ solu- 


tions. | an “phe. trade). practices b-rrerd? Bure the 
absence of an ideal solution need not cause chronic 
alarm. Federal systems of government almost 


definitionally engender some friction or tension 
and the object should be not to accomplish the 
impossible but to contain it within manageable 
bounds. Experience also shows that theoretical 
difficulties stemming from the existence of concur- 
rent powers do not always manifest themselves in 
practice, or,ati least:not withaethe, ianténsatyeeone 
would expect. This has been the experience in the 
UsSi. © Gin. Sehewwetrades /practices,; fvelds**> sandy me 
reasons we explain below, may also turn out to _ be 
true in Canada. 


__—s_s§s PF PeScond,cbservation, concerns “them pessi aie 
saegeeeion that the best way of avoiding constitu- 


tienalyconrlict is by,.maintaining..the) »statwspique 
and restricting the federal government to the exer- 
cBfe or tte presentacriminal @lawmepowersesy On “Its 
face, 1t seems..an attractive .solution..sinees ie 
would leave the provinces free to concentrate on 
those substantive and procedural aspects of trade 
practices regulation - unconscionable (as distinct 
from deceptive) practices, administrative and 
injunctive forms of law enforcement (for all forms 
of unfair or deceptive practices), and private law 
remedies - which have hitherto been absent from 
the federal legislation. 


* For a discussion of the American experience with 
such overlapping in a federal setting, see the 
Appendix to this chapter. 


ychit A e  & p 


nah OP 


In our view this approach is not acceptable.* 
Criminal law sanctions are only a technique for the 
enforcement of normative codes of behaviour and it 
is widely accepted that the criminal law on its own 
is not the most effective means, and it certainly 
should not be regarded as the exclusive means, of 
policing the market place. Other and more refined 
technigues are also necessary. If it is assumed 
(as we do assume) that the federal government has a 
necessary and legitimate role to play in the main- 
tenance of an honest and fairly operating market 
place, then there is no more reason to deny _ the 
federal government resort to the full arsenal of 
Sanctions and remedies than there would be in 
denying it to the provinces. 


In any event, it is no longer true to say that 
the Combines Investigation Act is restricted to 
criminal law sanctions. The injunctive power under 
Ss. 30(2), although rarely used, has been in the Act 
Since 1952,** and has been substantially expanded 
through the introduction in Bill C-2 of the interim 
injunctive! provisions <in s.o729.1:; Bill C-2 now 
also confers private law remedies (Ss. 31.1) and, 
through the new functions vested in the Restrictive 
Trade Practices Commission, createS an important 
analogical basis for the regulation of unfair (as 
distinct from deceptive) practices. 


There are also other arguments which militate 
in favour of an expanded federal role. There is no 
assurance that all the provinces, or even a major- 
ityw ofwsthen7sraiwilvo adépt comprehensive trade 


*O THissiis. absoanthe iatrongiy held view Of 
Trebilcock. See Supra p. i and the Foreword to 
his study cited at p. i of the Foreword to this 
paper. 


‘Fe PAGded py eee ally S.C. L952, .GiEs9e secaua. 


ae te te 


practicesmbegqislation (amcthemmear. futurewwand, . 4s 
our interviews have shown, even less assurance that 
those who have or will adopt such measures will 
have the resources or the incentive to make full 
use of their newly acquired powers.* The) diffi- 
culties which would face the provinces, especially 
the smaller ones, in engaging in combat with large 
and powerful corporations prepared to spend much 
time, money and effort contesting enforcement 
proceedings need no elaboration. 


The provinces may also lack the constitutional 
Jwrisdwotion touiregqullate, -abkharvornesomeyolormms aren 
interprovincial or foreign advertising or adver- 
tising appearing in the broadcast media,** and, 
even in the absence of legal barriers, it may be 
difficult for the provinces to enforce the legis- 
lation against non-resident offenders. Against 
these difficulties there must be measured the now 
well-established federal presence in the policing 
of all forms of misleading advertising and the rich 
corpus of experience acquired by the federal 
authorities under the misleading advertising 
provisions of the Combines Investigation Act. 


If we reject the suggestion that the federal 
role should be artificially restricted to the exer- 
cise of a particular technigue, we find equally 
unacceptable, at the other end of the spectrum, the 
probably quite fanciful suggestion that the’ pro- 
vinces should abdicate all responsibility in this 
branch of, consumer .protectiuon oliaw Jin -Jfavounpssecotsea 
pre-emptive federal law. As our interviews with 


* A survey of the available annual reports of the 
provincial departments of consumer affairs or 
consumer protection bureaux will readily show 
the disparity in financial resources and the 
different soci of their activities. 
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the provincial officials have shown, those pro- 
Vinces which have adopted, or have expressed 
interest in adopting, trade practices legislation 
view it as an integral part of their consumer pro- 
tection ekforts and as politically attractive. It 
Ysidvitacult vito fault the logiteocfqthisn réasoning. 


The contitutional difficulties make it in any 
event unlikely that a federal attempt to pre-empt 
the field would succeed, first, because of the con- 
tinuing doubt with the respect to the scope of the 
federal trade and commerce power and, _ secondly, 
because of the pronounced tendency of recent judi- 
CVval@detisponsietom mitigate the!" rigours ofl the 
paramountcy clause in the BNA Act by invoking the 
double aspect of doctrine. 


We support the spirit of co-operative federal- 
ism reflected in this philosophy (the double aspect 
doctrine), and it also informs the alternative 
models presented by us in the section which follows 
for harmonizing the federal and provincial inter- 
ests in this area. 


B. Alternative Models of New Federal Trade 
Practices Legislation 


In Table 1 we have attempted to present in 
modular form some of the principal alternatives 
open to the federal government. 


(a) 


a Oh & 
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ALTERNATIVES MODELSMOF GRE DERALYMLERADESY RAC TICES 


LEGISLATION AND ITS ADMINISTRATION 


20e Typesron 


Territorial Scope Trade Practices 

NoiGes mr iesaLOnS (awa »s hormSy@e tink aaa 
or deceptive 
practices 

Foreign: and inter= (b) False or deceptive 

PuOVimciel trade trade practices only 

practices 


Exemption provisions 
fox ompaxrable pro= 
VEiCials tenn 's latory: 


(c33) Total exemption 
(i2,) (Part laleexen t= 
pealkoyal 


3. Rule Making Powers 
NO powers 
Unrestricted powers 


Power restricted to specified types of trade 
practices 


4. Remedies and Sanctions 


Public Law (b) Private Law 

(1) © Criminal penal- (ie. JNo esqplilicit. paron 
ties only visions 

(ii )e No irestrictions (11) Expressly con- 


ferred (Cindiv=- 
idual and class 
actions) 
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(a) Type of Enforcement 
Agency 


(1) 


das} 


Federal Trade 
Practices 
Breaneiy, DCCA; 
and/or Trade 
Practices 
Commission; 
and/1tor 
Federal Court 
of Canada 


FTPB/FTPC; 
Federal Court; 
Provincial 
Coupes 


(b) 


ey 


pans) 


CTL) 


(iv) 


Administer ab lons of Legislation 


Delegation of Powers 


No delegation 


Delegation to 
joint federal- 


provincial 

Commission: 

(a) All 
administra- 
tive func- 
tions 

(bob) Enforcement 
powers only 

(c) Alloca- 
tional 
functions 


Delegation to 
individual pro- 
vinces 


(a) All admini- 
strative 
functions 

(b) Enforcement 
powers only 


Delegation to 
federal govern- 
ment by indivi- 
dual provinces; 
(a)« Ald, admini- 
strative 
functions 
(b) Enforcement 
powers only 
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6. Consultative and Other Forms of 
Federal-Provincial Co-operation 


(a) Type of Machinery (b) Type of Program 
(1) Formal (1) Association of 
Trade Practices 
Ci) Informal Administrators 


(i)oo Consultation 
with individual 
provinces 


(LED SrEvaiming Of 
staff 


(iv) Statistical co- 
operation 


(v) Joined office 
facilities 


As can be seen, they fall under six principal 
headings (territorial scope, type of trade prac- 
tices, rule-making power, remedies, agencies of 
administration, and delegation of powers), each of 
which is divided into sub-categories. As a_ result 
on a theoretical level, it would be possible to 
construct several hundred models; however, the 
number of politically and administratively feasible 
alternatives is small and basically revolves around 
the territorial scope of the legislation and _ the 
delegation of regulation-making and enforcement 
powers. All these alternatives require legislative 
Sanction and they are predicated on a close measure 
of federal and provincial co-operation. Column 6 
envisages a consultative form of co-operative 
machinery, not involving any voluntary restraint of 
legislative powers and therefore much more loosely 


Goa 


knit in character, which can.be considered. either 
in conjunction with the legislative models or inde- 
pendently of them. Because it embraces the general 
rubric of federal and provincial relations in the 
consumer protection field, it will be convenient to 
deal with it in a separate section. 


1. Territorial Scope of Legislation 


(a) oNo terrrtorialorestrictrony! _Cobumn >icoirmm 
Table 1 posits three alternatives. The first 
involves no restrictions on the territorial scope 
of the federal legislation and corresponds to the 
present structure of the Combines Investigation 
DOr woartithermeroue.haserhenivinihie ofiaconsms tency 
with past tradition but its pre-emptive approach 
and its constitutional vulnerability would make 


eonflict “with isthe: «provinces: almost inevitable 
unless the new act were to retain an essentially 
criminal law character. We have previously 


rejected exclusive reliance on the criminal law 
power as functionally unsound and we do not’ pursue 
the theme any further. An alternative possibility 
would be for the new act to retain the plenary 
scope of the criminal prohibitions and to couple it 
with administrative and regulatory powers and pri- 
vate law remedies which would be restricted to 
FOreron "and Interprovincial transactions as  suq- 
gested in (b) below. The advantages of this com- 
promise are that it would enable the federal 
government to continue to provide Canadians in all 
provinces with a basic degree of protection against 
false or deceptive practices without depriving the 
provinces "of the opportunity. to. enact, additional 
protective Jlegislation-of,their own. 


(b) Act restricted to foreign and interpro- 
vincial trade practices and to activi- 
ties. Ginstitutrons , paworksaband under- 
takings over which the federal government 
has specifically enumerated jurisdiction. 


This compromise appeals on a number of impor- 
tant grounds. _.First, it appears  toO.“-be sion sare 
ground constitutionally since even the most conser- 
vatively oriented judgments construing the trade 
and commerce clause have conceded the federal 
government's power to regulate foreign and inter- 


provincial, jtrade. (We assume, correctly we 
believe, that "trade" includes the modalities of 
trade and that "trade and commerce" embraces’ the 


sale of services as well as tangible goods. In our 
view, the decisions upholding the validity of pro- 
vincial securities legislation* are not inconsis- 
tent with this position since they involved no 
conflicting federal legislation whose constitution- 
ality was being challenged.) There should likewise 
be no serious doubt with respect to the jurisdic- 
tion of the federal government to regulate the 
advertising practices of banks and broadcasting 
stations** and those interprovincial undertakings 
fallingowithgn sec. 92:(b0) (a) tog, the’ BNASAcEE 


In the second place, there are important dom- 
estic and foreign precedents for restricting the 
federal government's legislative powers in the 


* EG... Lymburn Vea Maylands(1932)4.47¢641 31.5; sageqesy 


& CO. V.«. Quebec Securities. Commission... (1961) 
S;C.R. .5042 RIV .UW.wMickKenziegnoeceuri bees aera 
(1966) 56 D.L. Re. €20) 56 wiMam, -G. A)? sand Meo ea 
Vie cles Ouecen (UROC ON eC eC AR om hor 


** LL. Kellogg’ s..Company, Of,, Canada aiviegenc pasa es 
ported at the time of writing. 
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Suggested manner in such Acts as the Agricultural 
Products Marketing Act,* the Motor Vehicle Trans- 
pont Hac Mm * ishe)Canada HaboursCode; *4ito i and); unread 
its recent amendment, the Federal Trade ‘Commission 
AGL Vimsvemer Uy Sate re Again, > i diuscussrvons:: “involving 
thetdesimabidi ty or rar CanadianrsecuritiesssAce are 
usually predicated on the assumption that the scope 
Cranes Act willbe? limited? co! iinterprovincial and 
PoOrewonmrhansactionsea sts + 


Thirdly, the self-imposed restrictions would 
avoid the complaint that the federal authorities 
are usurping a provincial responsibility and focus 
the federal regulatory and enforcement energies 
where they are likely to have the greatest national 
impact. ****** 


Against these advantages there must be bal- 
anced a number of greater or lesser disadvantages. 
One is that the existing Combines Investigation Act 
(including the amendments in Bill C-2) do not dis- 
tinguish between intraprovincial and interprovin- 
cial trade practices and that to restrict the new 


“3 SOc @s Ona tS A) aon Lh 
baad Booucev 107.0 Ac. aM-1A) sSec.s 39 
cats Rome to TC waaay Ss eC ene, and 4. 


xkk*k See "Note on the American Position", the 
Appendix to this chapter. 


*kKKK Eg., John Howard, Securities Regulation - 
Structure and Process (1975, unpublished), 
SSD. ae pbs 67 /) CL, Seu. 


xxkkKKKWoe should not, however, be understood to say 
that all provincial objection would, even in 
such circumstances, be removed. 
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Trade Practices Act to interprovincial practices 
would create an invidious disStinction between anti- 
trust violations and consumer protection measures. 
We are conscious of this difficulty and it) may be 
that there is no completely satisfactory answer to 
it. Professors Grover and Hogg have, however, sug- 
geted that a respectable argument can be made that 
anti-competitive practices usually have a national 
impact* and that, in the absence of a provincial 
interest to regulate its purely intrastate aspects, 
a unitary standard best serves the national inter- 
est. Whatever be the correct answer to the dilem- 
ma, we see no advantage in introducing further 
refining distinctions between different types of 
trade practices or the types of sanction to which 
they are subject (with the possible exception of 
trade practices subject to criminal law sanctions 
to which we have referred previously) and applying 
an interprovincial test to some and an unrestricted 
territorial scope to others. 


A more formidable objection is perhaps the 
unsettled meaning of "interprovincial" for the pur- 
pose of the suggested statutory formula. While a 
Succession of marketing cases** have delimited, and 
to some extent defined, the respective scope of the 
federal and provincial powers over intra- and 
interprovincial marketing schemes it is not clear 
to what extent the decisions would be applied and 
could serve as useful analogies in the very differ- 
ent’ milieu” OF trade «practices: The marketing 


* The Constitutionality of Proposed Amendments’ to 
the Combines Investigation Act (May 197 5% 
unpublished), pp. 5-10. 


x* Eg. ,pournee 2Ood Eta ove "“A.—-Giue Man. (1994 )7 (40 
Dn fea) ded, (SFC. Cas) ewAd -GeoMahi nada Mantteba 
EqGQgoaand, PoulervaiaAssoe. (197090 CR6.C* Re¥ OS 9GNt Re 
Farm Products Marketing Act. (1957). S.C.R.= 198. 
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decisions focus on the prospective or actual move- 


mment of goods acrosS provincial borders. These 
prototypes have ready counterparts in advertise- 
ments. that «circulate *inviseveral provinces, bute, ie 


is not clear to what extent the interprovincial 
label would be attached to buSinesses operating in 
more than one province but with decentralized 
advertising departments whose efforts are confined 
to one province. 


At our reguest the officials of the Department 
provided us with a list of the criteria which they 
would find it administratively convenient to apply 
in determining the national* character Oxy a 
marketing practice: 


1. The practice appears in the same or simi- 
lar formation in more than one province. 


ae pauaewmaacence, 1S “O1lrected,.. paid” (DOr sg. Or 
made possible by the policies: (a) of a 
Lirtm resident in Canada but not, resident 
in the province where the practice affects 
meconsumer: and (bh) Of. a. Lirm whose. .prac- 
tice-related product is sold, directly or 
indirectly, to consumers in more than one 
province. (Residence for the purpose of 
this test means the head office of the 
advertiser.) 


3. The practice has’ interprovincial effect on 
commerce. 


Based On ~the- first two... eriteria the, officials 
derived the following crude estimates of the 
relative importance of "national" and P LOS ads 


* A careful reading of the criteria suggests that 
"national" for departmental purposes and "inter- 
provincial" for court purposes are less’~ than 
synonymous. 


ND ka Hh 


advertisements in the trade practice complaints 
handled by the misleading advertising divison of 
the Department and the advertisements appearing in 
the broadcasting and print media:* 


AGB, lake Le 


National Source 
Misleading Advertising 
Division TP Files 53-583 sample of 9100 
Bikes -TB420,,100 
= EPt P20 seo 


Misleading Advertising 

Division Prosecutions 22-27% Sample of 71 
cases: . A lal 
cases appearing 
lm COUT ts curing 
59 “fats 


Television. Commercials 78-89% Maclean-Hunter 
Research 
(Dollar Sales) 


Radio Commercials 503% CFRA Sales Dept 
(Dollar Sales) 


Newspaper Dailies and 

Supplements 48% OF ONMO. oars of 
Maclean-Hunter 
(Dollar Sales) 


* These were prepared for internal proposals and 
were not intended to be seen as_ statistically 
sound representations of distribution. NS a 
rough or crude reckoner, they are, however, 
instructive. 
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The interpretation of the above criteria also led 
the officials to suggest that, for policy-making 
purposes, all national brand manufacturers'! 
marketing 3practices; “allo practices” by *“natronal 
retailers, and all practices by major supermarkets 
shoulrd@ialideunder réderal ™j urisdiction=- and” that 
Only intra-provincial practices by firms resident 
in that province and only carrying on business in 
that province should be excluded. 


We are not competent to judge the administra- 
tive soundness of these criteria. We also have 
some difficulty in construing the precise meaning 
of criteria 1 and 3 in Table 2. It does seem clear 
however that the officials' perception of what con- 
stitutes a "national" or "“interprovincial" adver- 
tisement goes beyond what is justified by the 
existing marketing jurisprudence although they 
might meet the much more generous test judicially 
accorded the interstate commerce clause in the U.S. 
cOnSE 1 Cuttons= 


We are conscious of this penumbara of uncer- 
taanty “whach>thevantroductiOn°of an anterprovineial 
test in the new federal legislation could cause, 
but it seems to us unavoidable. Sooner or later the 
definitional problem would arise in any event under 
some type of non-marketing legislation based on an 
interprovincial test and it will also arise under 
the recent amendments to the Combines Investigation 
ACE@IEPEhevcoures Shouiadsholdseorhatl Part oFvel as 
Uberarvires insorar asthe Part-fstnot- confined Sto 
interprovincial restrictive practices. 


The position may therefore be summarized as 
follows? -+PLe’ the? “courte?! hotd4> that "che federal 
jurisdiction (apart from the special cases men- 
tioned at the beginning of this section) is 


* Particularly under the Shreveport doctrine. See 
A. Smith, The Commerce Power in Canada and the 
Unibecdestates: 31963); cc. Les 
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restricted to interprovincial practices, the inter- 
pretation of interprovincial will have to await 
further judicial refinement. If the federal trade 
and commerce power is held not to be so restricted, 
it) wililw:be, open, ton thesAct,) including Rany, axregudaz 
tions adopted pursuant to the Act, to define the 
terms and indeed to adopt any other criteria of 
applicability that may appear to the Department to 
be consistent with the Act's overall objectives. 


Several other possible objections to the sug- 
gested restriction on the territorial scope of the 
new Act should be noted. Thenofirsty4 iss | thaky’ aaa 
could result in an unfortunate vacuum in those pro- 
Vineesiwhaich, at) the» tame’ of, |} theic introductlonysor 
the new Act, do not have trade practices legisla- 
tion of their own or the resources or interest to 
enforce it adequately. The statutory hiatus 
appears to us a less likely danger than varying 
standards of enforcement. We deal with the latter 
problem in a later section. We have already sug- 
gested one solution to the first problem. An 
alternative solution would be the adoption of an 
exemption provision whose effect would be to apply 
the federal Act without territorial restriction 
unless its applicability was restricted, by 
Order-in-Council or otherwise, in the case of a 
province which had adopted legislation of its own. 
This solution is predicated on a wider reading of 
the federal trade and commerce power than the 
reading we have previously assumed and it suffers 
from other difficulties ize) which we refer 
presently. | 


The second objection is that the adoption of 
an interprovincial or national criterion of applic- 
abidityewould not-opreclude »the sapplicabilitys tof 
concurrent provincial laws given the courts! reluc- 
tance to find a functional incompatibility between 
Similar federal and provincial legislation in other 
areas of overlapping jurisdiction. The short 
answer to this difficulty is that it is not pecu- 
liar to trade practices legislation (or to Canada) 


pete $4) has 


ancmbhats thersolutvonsmuseritbe:? sought) sin rat nore 
realistic judicial attitude and in better federal- 
provinel al’ co-opernationimin? “areas oO fe concunnent 
jurisdiction. The difficulty would not be resolved 
through an attempt by the federal government to 
pre-empt the whole area of trade practices regula- 
tion even assuming it were constitutionally free to 
do so. 


Finally, there is the possible objection that 
the curtailment of the territorial scope of the 
federal Act may make redundant the network of 
reqronaimpand’ drstiarctmrofficesy that has been 
established by the Department in the last few 
years. While some adjustment and relocation of 
personnel may eventually be necessary we do not 
anticipate any major upheavals. Lin thes fr rest 
place, the interprovincial component of trade prac- 
tices complaints will always remain high and, to 
the extent) thateithere, sea fall: off ananumbers, it 
can and shoulddebesoOfiset, by;~a;more,an-deptheyianves- 
tigatvon Of trade“practices “at *Ythenatronal “and 
regional levels. Secondly, if our recommendation 
with respect to the interdelegation of enforcement 
powers is adopted, the smaller provinces may well 
elect to delegate their enforcement powers to the 
existing federal facilities in preferences to 
establishing Wthesr'owne;’ Thirdly, 4 Vide sthes+ federal 
government decides to retain the full scope of its 
criminal law powers there may be no fall off at all 
insthernunber-ofvanvestigationsas +raY ions factim eney 
could even increase. 


(c) Exemption Provisions. Ao techniques that 
offers considerable scope for flexibility and 
could meet some of the difficulties inherent in the 
adepEion ~Ofahay territorial,,.formulapeconsistsiaan 
resort to the so-called exemption provisions. This 
technique 1S apparently well established in 
American federal legislative practice and is 
designed to encourage the states to adopt their own 
TégreaPatiren-in “a giver -afea~ (orto -retain Lt . i 
they already have it) and therefore obviate the 


way 


need for federal intervention. For example, 
section TeCag 29 of the recently enacted 


Magnuson-Moss Consumer Product Warranty -- Federal 
Trade Commission Improvement Act* provides that 


(2) COMREA SUpoONns applications sot lam Spproz 
priate State agency, the Commission 
determines (pursuant to rules issued in 
accordance’ with? "section 9109) 1) that®lany 
requirement of such State covering any 
transaction to which this title applies 
(A) affords protection to consumers 
greater than the requirements of this 
title. and’)\(B) wdoes* snot] undulyy“o burden 
interstate commerce, then such State 
requirement shall be applicable (notwith- 
standing the provisions of paragraph (1) 
of this subsection) to the extent speci- 
fied in such determination for so long as 
the State administer and enforces effec- 
tively any such greater requirement. 


Assuming the exemption technique commends itself in 
thevCanadwan’ context; *1Eeveoulatbe®tused= an? Toneseor 
two ways. If the new federal Act contains no gen- 
eral territorial restrictions an exception could be 
made involving intraprovincial practices with 
respect to those provinces that have comparable 
legislation of their own. Alternatively, as in the 
American precedents, a total exemption could be 
granted to the full extent of the provincial legis- 
lation. 


Leaving aside possible constitutional pro- 
blems, it seems to us there are objections to the 
exemption device which makes it an unattractive 
model for Canada. It would put the federal govern- 
ment in the delicate position of having to measure 
the equivalency or superiority of provincial legis- 
lation dnd the» adequacy” *of° "its .cenforcamaent?-enoe 


Sse.) 14 aed Ghat 
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Only initially when the request for exemption is 
made but presumably on an ongoing basis. Given the 
already strained relations between the federal and 
provincial authorities in this area of consumer 
protection law, this form of paternalism would do 
nothing to improve them. It would no doubt be pos- 
Sible for the new Act to contain a more generous 
exemption formula -- one which would not require 
the federal authorities to measure the adequacy of 
the provincial legislation or the machinery for its 
enforcement. But too much slackness might expose 
the federal government to the complaint that it was 
abdicating its responsibilities. For all these 
reasons we would give low priority to the exemption 
device. We believe that in the trade practices area 
it would operate more successfully if applied 
informally on an administrative basis as the result 
of an understanding with individual provinces. 


2. Types of Trade Practices 


The thrust of the prohibitions in the consumer 
protection parts of the Combines Investigation Act 
is against "false or deceptive" representations or 
advertisements. It also represents the centre of 
gravity in the revised versions of the misleading 
advertising provisrens) imseBibbbs C=z2).* The trade 
practices legislation of British Columbia, Alberta 
and Ontario, on the other hand, encompasses uncon- 
scionable or unfair practices as well as_ those 
practices which are deemed to be false or decep- 
tive.** It may therefore be suggested that a 
historical basis exists for maintaining this dis- 
tinction in the new federal initiative and that by 


*) 1 SteScosianas 0 thy Panha,< 28n24 Bhi ky 53ho7/ 4-754 
as passed by the House of Commons, 16th Oct. 
1975. Viz., sec. 36 et seq. 


Or ee EA ee a Ae OR. 1 Oey va Sie tO 


Ried ie ren ad tr ea Ca ka a as 
Bier Od Wns ek Sad pees ee Lote: S oie 
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confining its focus to false or deceptive practices 
at. iLéast.o thdsi “element. “ofi% overlapping icwould @ be 
avoided between the federal and provincial legis- 
lation it tcouldralso tbe argued that -uintatrmaets 
cannot be readily stigmatized as criminal and that 
the exclusion of this form of non-deceptive (albeit 
StL objectionable Gloxm orf Pyconductact ron, _stite sinew 
federal. AGt. would , conftormacco-s Eehe Crago Llona. 
criminal law approach of earlier combines legisla- 
eon ¢ 


In our view the attractiveness Ne this 
reasoning disappears on closer examination and we 
believe that the adoption of the suggested distinc- 
Blom £6r icensits tutionatlor jusisdtchioraleipurpeses 
would unreasonably restrict the flexibility of the 
new federal Act while reducing only marginally the 
overlap between the federal and provincial acts. In 
the first place, it is no longer true to say that 
the Combines Investigation Act restricts itself to 
deceptive or false practices. The absolute prohi- 
bEELOnIein *Bi1)) C2) “on .double=tleketingis Section 
36-32) sand Sthe squalrived "(pron ib lei ons ago Be ipywanrd 
selling and referral selling (sections 36.3 and 
36.4) are clearly directed towards the unfair 
aspects of these practices as well as any deceptive 
elements which may accompany them. 


Non-deceptive unfair practices and practices 
which are reprehensible because they are deceptive 
frequently merge into one another and it would, in 
Our opinion, be unwise as well as impractical to 
use the tenuous distinction between these types of 
practices fas) Sali basis: for sfdivvading i 7j).usiLsdiction 
between the federal and provincial authorities. We 
are fortified in this conclusion by the long estab- 
lished jurisdiction of the Federal Trade Commission 


Over "unfair or deceptive acts or practices" in 
interstate commerce* and, to a lesser extent, by 
the more recently adopted provisions un the 


ono Us eke pioneer 
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Australian Trade Practices Act 1974.* The 
Australian Act, like Bill C-2, also outlaws  speci- 
fied types of unfair practices. ** 


In opposing a jurisdictional allocation based 
On a rigid distinction between different types of 
unfair practices we are not necessarily suggesting 
that the new Act should copy FTC formula or fore- 
closing further consideration with respect to the 
best manner of implementing the reserved power. All 
we are saying is that the federal government should 
not preclude itself from being able to regulate 
unfair trade practices if on functional grounds it 
appears desirable fo it to do so. 


3. Rule-Making Powers 


From an administrative point of view it seems 
to us most desirable that the new Act should con- 
tain rule-making powers similar to those contained 
in such well-known federal consumer protection 
measures as the Comsumer Packaging and Labelling 
Act, the Food and Drugs Act, and Hazardous Products 
Act and similar to those contained in the British 


tMATrade Practices ACE L974 VNOP "51 OFt 194 


** Part V of the Act is devoted to consumer protec- 
tion provisions. Division 1 is entitled Unfair 
Practices and covers misleading or deceptive 
conduct in general (sec. 52) as well as specific 
forms of deceptive practices. Ss. 57, 60, ols 
64 and 65 deal with a variety of unfair prac- 
tices whose proscription is not based on proof 
of deception, viz., referral selling, coercion 
at place of residence, pyramid selling, and 
assertion of right to payment and liability of 
PecipLent yctOr unsolicited (goods:, | ~Division ‘2 
voids the use of disclaimer clauses in contracts 
for the sale of goods. 
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Columbia and Ontario trade practices acts.* We see 
no jurisdictional dimension to the issue and we 
mention ~it only’ forthe: ‘sake’ * of “completeness 
because it is included in Table l. 


4. Remedies 


We adopt the same position with respect to any 
attempt to define jurisdictional boundaries in 
terms of the remedies afforded under the respective 
acts. Leaving aside any constitutional difficul- 
ties! ah our views 1 tee would’ ebe’ 2 astPiarbittrarya oO 
restrict the federal government to the exercise of 
public law remedies of the criminal law variety, or 
some of them, as it would be to attempt to distin- 
guish between unfair and deceptive practices. We 
feel somewhat more strongly the argument that 
private law remedies more "naturally" fall into the 
provincial domain as part of the jurisdiction over 
PLOpeE Ey Mandeville y Might Further reflection 
leads to believe however that this distinction 
could'be.as Ptarbitrary as’ “the’oothers. ea tee weird 
surely be unsatisfactory if a court entertaining a 
prosecution under the federal act would be pre- 
cluded from making an order of restitution as part 
of a prohibitory order or as part of a_e sentence 


Ee Be RUN, AG) Ce FON See tS) pee oC) ere Car mere ee 
Sey Lae BIG? TSN Desi) eo 


** The Supreme Court's judgment in the Vapor case 
may lend credence to this sentiment, but in our 
Opinion it is easily distinguishable. The Vapor 
case involved a subsection of the Trade Marks 
Act .(sec.*7te))° whieh 'conferred #an *orndéependent 
private right of action not set ina regulatory 
framework nor ancillary to a genuine exercise of 
the criminal law power, and not confined to 
interprovincialior foreigm*/acts'o or *'praciices. 
The remedy provisions which we envisage would 
differ in all these essential respects. 
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following conviction, or if the federal Act were to 
be precluded from providing for the unenforcability 
of any agreement obtained by unfair or deceptive 
heans siplor warguepelny, svavour.of,.ithis,. Lunctional 
approach is not to argue in favour of the preclu- 
sion of provincial private law; it is merely to 
recognize the legitimacy of the federal provisions 
as properly incidental to the overall objectives of 
the Act. 


i Boom nastrationsof.Act sand, Delegationfr.jof£ 
Powers 


Two separate questions arise under this 
heading. The first involves the type of enforc- 
ement agency that should be utilized for the pur- 
poses of the new Act, assuming the absence of any 
formal machinery to co-ordinate administration and 
enforcement of itS provisions with the provincial 
legislation. The second and much more challenging 
question is how co-operation can best be secured 
between the two levels of government to ensure a 
reasonably uniform, effective and efficient admini- 
stration of the new legislation. 


Some of the constitutional issues affecting 
the first question have already been discussed and 
it is not necessary to retrace the same _ ground. 
Suffice it to say, that the contentious question is 
whether criminal law jurisdiction under the federal 
Act could be vested in the Federal Court of Canada 
or another federal tribunal or commission selected 
for the purpose. Whether as a matter of policy, 
jurisdiction should be conferred on the Federal 
Gourtewof sGCanada;,! eitheri;mandatoridyos.er at the 
option of the Crown, does not appear to us to stir 


great emotions. There is, however, an argument in 
favour of retaining the services of the provincial 
courtsgeat.léast! onban concurrentsabasiss The) pro- 


Vincial courts have been the venue for criminal 
prosectuions under the misleading advertising 
provisions of the Combines Investigation Act for 
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the past 15 years and they have acquired a consi- 
derable degree of familiarity with its provisions. 
There is no reason to believe therefore that any 
particular advantage is to be derived by conferring 


excluSive jurisdiction on the federal court. The 
advantages indeed may lie in the opposite direction 
assuming the existence of parallel preovinerva) 


legislation and an effort by the provincial and 
federal authorities to co-ordinate their --admini- 
strative and enforcement activities. 


Their ability to agree on a co-operative pro- 
gram will be the touchstone of the success of the 
new policy. In the absence of such agreement, one 
or more of the following undesirable consequences 
could ensue: 


(a) an offending party may potentially find 
himself exposed to successive or concur- 
Yehnt “prosecution sore 4varying *OLommSs sper 
administrative action by the provincial 
and federal authorities; 


(b) the enforcement measures may be conflic- 
ting in character, e.g. one level of 
government may launch criminal DLO 


ceedings while another may be content 
with an assurance of voluntary compli- 
ance; 


(c)=@LE"the federal and \'provineiata acts) 70 
the regulations adopted pursuant to the 
acts, differ in scope and definition the 
Outcome of any proceedings may differ 
depending on which act is being invoked 
and where the proceedings are being 
brought 


(d) because of factual and legal uncertain- 
ties there may be doubt whether a= prac- 
tice jso%ineta- 6or. interprovineralsZoin 
character; /owi the itheo resnl to “hater both 
levels of government may be reluctant to 
ACE. and 
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(e) an advertiser who seeks preclearance for 
anew type of advertisement or _ sales 
promotion may have to consult as many as 
11 different agencies. 


The potential difficulties which have been enumer- 
ated will be enhanced considerably if the federal 
andmprovincial Jacts » also) ‘contain, overlapping ./or 
conflicting private law remedies, although it is 
appreciated that the problem here is less to assure 
uniform administration than it is to secure uniform 
legislation. 


In column 5 of Table 1 we have summarized a 
number of alternative solutions to the administra- 
tive problems and all of them involve some form of 
delegation either by one level of government to the 
Other level or to a joint federal-provincial body 
specially created for the purpose. The concept of 
an inter-delegation of powers - whether to achieve 
greater uniformity of administration, to bridge a 
constitutional hiatus, or to make use of superior 
facilities possessed by the other level of govern- 
ment - is of course not new. It has existed in 
some form in Canada for many years although it has 
been fully explored only since the conclusion of 
World War II as another manifestation of the spirit 
of co-operative federalism. To cite some well- 
known examples,* the Western provinces have _ for 
Many years made use of the inspectorial facilities 


* A comprehensive collection is found in Privy 
Council Office, Federal-Provincial Relations 
Division ~oiDescriptiveirsinventory «of Federal- 
Provincial Programs and Activities as of 
September 30, i973 (Ottawa, January 1974). 
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of Agriculture Canada* and eight provinces and 160 
nunicipabrbtesmihaves vcontractedyyilorertice police 
services of the RCMP.** In the converse direction, 
undemvisuchiaWdiverse stacks ava siieeiCTIMGLOnm hy eirC he 
Rransvort yc Gia f cche Agricultural Products 
Marketing isAct p****riothe’ “ParmueProdtctsa IMarke ting 
Agencies Act, *2**4 lehewsh nergy teSupp lies Eines goncy 
Act, ~**shs il vand atPantnmnby Gols tthevseCanaga Labour 
Code, ******* Parliament has authorized the delega- 
tion to provincial authorities of a wide range of 
administrative functions varying from complete 
administration of a licensing function or marketing 
scheme (as under the Motor Vehicle Transport Act 
and bthe Agricul turali »Products) Marketinge@oAcEt) “ito 
investigative and inspectorial functions (as under 


rs CLAx Corry) IDLH LowleLes of Divided 
JuUrUsdicbions pyAppendre l7PSSReport Weg the 
Royal Commission on Dominion-Provincial 


Relatwrons (Ottawa p,2b939)' Ope. ebl létuseqt 
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Parel a Varor “the? CanadaswLabourvcode)al 4iThe “*constitu- 
tional validity of such delegating mechanisms is 
now well established. *#* 


Which of these models is more apt in the pre- 
sent context, what are the prospects for the adop- 
Gromer: “Anycone;yi and? what? tiwould oO be )(some! “of hithe 
Shonecomings 29) Ttmiseems! to. ts unlikely’ vithat®! the 
federal government would be willing to delegate any 
of its powers to a province given the existence of 
its own well established facilities under the 
Combines Investigation Act, the pivotal position 
of the Director of Investigation and Research, and 
the existing assumption in the Act (which is likely 
to be carried forward into any new Trade Practices 
Act) that ultimate control over any public prosecu- 
tion vests in the Attorney-General of Canada.** It 
is conceivable that the federal government may _ be 
willing to reach informal agreement with respect to 
local forms of misleading advertising and that it 
will be happy to leave these for redress by provin- 
mig albhorigressacting pursiant/? toi. aw provincial 
Trade Practices Act, and we discuss this possi- 
bility ina later section. Such an arrangement will 


SABE SH ieee! WMarketing MBCA eH BO Wales se En Ct 
PUGS Z)= 2 ee eeurns S92 Coughlin yrOntarLlovHignway 
Peansporc Board (968) &S. CoRR st 569'. 


MeTISCCE ALD (2 )e) 0 "The histerylort ise 1S yt .and “the 
constitutional problems are discussed by Bruce 
McDonald in "Constitutional Aspects of Canadian 
Anti-Combines Law Enforcement" (1969) 47 Can. 
Bar Rewepmieds aititop.t 21s ett seq. Ol Sec O215(2)97F 1s 
notscouched an mandatony-"‘termsen and?! ate as' not 
clear that the Attorney-General of Canada is 
given exclusive public prosecutorial powers. A 
province would of course be free, like any 
CheELzen, Heo) tLaunch> “aS private? prosecution’ “but 
that is another matter. 
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not involve a delegation of powers and therefore 
falls outside the purview of the present discus- 
sion. 


It appears to us to be equally unlikely that a 
province with enforcement machinery of its own 
would be willing to delegate its enforcement powers 
to the federal government. This may be especially 
true given the close relationship between trade 
practices legislation and other consumer protection 
measures adopted by the provinces. The prospects 
may be better in the case of one of the smaller 
provinces which has not yet adopted trade practices 
legislation of its own but is anxious to secure the 
political benefits of such legislation without 
incurring its administrative costs. Whether the 
federal government would be willing to accept a 
delegation of powers under such circumstances and 
what conditions it should attach to its acceptance, 
we are not competent to judge. The proposed terms 
of delegation, the scope of the delegation, and the 
degree of similarity between the federal and pro- 
Vincial Acts would no doubt be important considera- 
tions.* It seems to uS in any event that the 
importance of these delegated powers is likely to 
be small in the total Canadian picture and we do 
not therefore pursue the theme. At the same time we 
should make it clear that we can see no objections 
to this form of interdelegation. 


* An interesting analogy exists in the agricul- 
tural field. Apparently the federal Department 
of Agriculture will provide free meat inspection 
services for any province whose meat inspection 
standard conforms to the federal standard while 
a non-conforming province would be required to 
pay, for) thes services) ~beseri pti vetinventony, hop, 
cit., pp. 14-15. We doubt however whether a 
Similar solution would be adequate in the trade 
practices area Since the administration of a 
trade practices act raises much more complex 
issues. 


A more promising avenue of approach might 
appear to be the concept of a joint federal-provin- 
cial Trade Practices Commission similar to the 
CANSEC proposal advanced in 1967 by the Ontario 
Securities Commission* for the purpose of securing 
UBPLOLMnty ome adiinashrationaot...the. .provaniexvarl 
securities acts. The authors of the proposals felt 
the need for such an organiZation in order to over- 
come the following difficulties: 


btalen to igehwover auniesdictionalLoercoroblems «cin 
conducting investigations, 


(b) to provide unified prospectus clearing 
andifea. CeCommomoit. bang: , Joo 1 mt Eon the 
increasing masses of material reguired of 
persons and companies subject to the Act, 
and 


(c) to eliminate unequal standards of admini- 
stration in different provinces." 


The commission envisaged in the proposals 
would be a three-tiered body comprising a Council 
of Ministers at the apex, a number of full time and 
part time commissioners (located in various’ parts 
of Canada) in the middle and, at the bottom, an 
administrative staff headed by a director and asso- 
Ciate director. The Council of Ministers would 
include a Minister from every co-operating juris- 
diction and voting would be weighted in accordance 
with an agreed formula. The Council would fix the 
Operating budget, appoint the senior staff 
(including the commissioners) and discuss questions 
of policy and legislative change. The functions of 
the commissioners would be to hear appeals from 


72 oC. MON Bil beatin... Nove. 29 Git, DsrmnObe See 
further, Banwell, "Proposals for a National 
Securities Commission" (1968-70) te Queen's 
iptramurad GL... 3, and tHoward,,. Jom. .cut., pimpiol 90 
eG sed. 
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decisions made at lower levels and to exercise ori- 
ginal jurisdiction in deSignated areas. The chair- 
man of the commission would also serve as_ chief 
executive officer of the commission and problems of 
day icto a, day @administnuation,.would (ibe? aitimateky 
resolved by him. The authors of CANSEC did not 
envisage nor did they stipulate the existence of a 
uniform securities act; they merely predicated a 
compatible scheme of administration. Indeed, it was 
clearly conceded that each member province would be 
free to change its substantive securities rules at 
will. 


CANSEC has been hailed as a bold and imagina- 
tive concept,* but even those who support it in 
principle shave. found “it sesemLouslyie"deiucLlent: }an 
detail. The following are some of the more serious 
weaknesses in the Ontario proposals. Finest, 
because of the right of each member participant to 
retain its own substantive provisions the issuer of 
a security would still be obliged to comply with 
eleven varying sets of laws and be exposed presum- 
ab hy cto Watiering: Lormssof /tsancelons iecprivatew as 
well as public. Secondly, the federal role in the 
new scheme was not clearly defined and in parti- 
cular it was not clear to what extent substantive 
jurisdiction was being conceded to the federal 
government to regulate interprovincial and foreign 
transactions. Thirdly, the collective decision- 
making powers of the Council of Ministers would be 
difficult to reconcile with the traditional rule of 
parliamentary government that a Minister is respon- 
Sible to his own legislature for the administration 
of his Act. 


Not all of these difficulties would be repli- 
cated if an attempt were made to adapt the CANSEC 
concept to the trade practices field. Trade prac- 
tices regulation does not raise the same issues as 


He Howard idan. sest .peipee 
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securities regulation. We would ourselves regard 
the first difficulty as probably the most formid- 
able.* But even assuming all the shortcomings 
could be resolved, it seems to us unlikely that an 
integrated federal-provincial trade practices com- 
mission would be seriously considered for adoption 
in the forseeable future. The main difficulty is 
that the idea is premature. In our opinion, its 
realization would only be feasible if the federal 
government and a substantial number of the pro- 
vinces were convinced of the intractable nature of 
the problems that arise under a system of multiple 
jurisdictions and the urgency of establishing an 
integrated form of administration. At a time when 
only three of the provinces have adopted trade 
practices legislation and only one has acquired 
substantial experience in its administration, it 
would be fanciful to suggest that the new Jerusalem 
is even remotely in sight. It could however be 
considered as part of a long-range objective. 


* yConsider the tollowing: potential “~ditficulties. 
(a) A complaint is received concerning a parti- 
ciilaripractice! whichtoriginatéessiintcCProvince X 
but also affects citizens in Province Y. The 
Trade Practices Act in X does not cover the 
practice but that of Province Y does. Which law 
should the Commission apply? Would it make a 
difference if X had intentionally excluded the 
practice as a matter of policy? What would be 
the position if neither X nor Y proscribed the 
practice but the federal Act did? 


(b) The substantive provisions in the laws of X 
and Y are the same but the law of Y contains 
Superior remedial provisions. Ae 9 both 
instances, On what basis would the Commission 
invoke one law in favour of another and could 
the issue not provoke serious intramural 
cont licts? 


Robe 


6. ~ Consudtative: and Gther formsiyor 


COmOperative Pederal=ProvinciadtMaci ery, 


Our pessimism concerning the feasibility of an 
integrated structure at this early phase does not 
however lead to the conclusion that less ambitious 
forns?) Of) COoperationl! mayaynot” Dbelapracteicabies 
Among the possible alternatives we would suggest 
Cher tollLowang: 


(1) establishment »of an Assotczration ofr Trade 
Practice Administrators; 


(ibid requilar regional; and nationad® consulta 
tions between federal trade practices 
officials and their counterparts in each 
province; 


(i111) co-operative schemes for the training of 
investigative staff; 


(av)* Ssharitg” ‘of “computer,” ‘scientific and 
ounenm costly “tacatitives)" -elnier= onus 
reciprocal or on a cost-sharing basis; 


(v) joint (office! » facilities, particularly 
for the purpose of receiving complaints 
and answering enguiries from the public. 


There are numerous precedents in other areas of 
federal and provincial relations for each of these 
recommendations and their adoption, though falling 
short of complete integration, would go a_ substan- 
tial way to reducing friction and promoting greater 
efficiency in the administration of the federal and 
provincial acts. We proceed now to discuss some of 
the salient features of the recommendations, their 
rationales, and what their implementation would be 
designed to accomplish. 
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63). COASSOGRationm ofetTrade (Practice 
Administrators. 


Thesefunctions soferthe sAssocrvatuon »iwouldusbe 
comparable to those presently exercised by the 
Association of Superintendents of Insurance or’ the 
Canadian Provincial Securities Administrators. They 
would embrace the exchange OF information, 
investigation of common problems, and the drafting 
Ghmuniiormm fleqiskatacneimndluding spareLvedlartly ),-ethe 
drafting of uniform regulations and trade practice 
rules and the adoption of "national policy state- 
ments". The Association could also serve an impor- 
tant role in resolving jurisdictional issues and 
helping to establish criteria with respect to the 
types of trade practices that should be handled by 
each level of government. It will be seen there- 
fore that the Association will have more _ sharply 
defined functions than those presently exercised by 
the intermittent conferences of federal and provin- 
Gita ly eeonsiumer sprOtectiion rofiieivals:; serhuwould rawiso 
confer on the officials a more regularized status 
in their collective capacity than the status they 
enjoy at the moment. 


(Qa GSRegivar «(Consul tat rons awich ©? “Individual 
Provinces 


As our Report has earlier shown, such consul- 
tations are a common occurrence now but their 
effectiveness varies widely from province to _ pro- 
vince and region to region. In some regions there 
appears to be very little communication on a_ regu- 
laerbasis *and in-others ‘AWolimunication “appears = “to 
involve perfunctory meetings and the occasional 
referral of complaints which the referring agency 
feels it is not jurisdictionally competent to 
handle. Our objective would be to enlarge the 
scope of these consultations» in -atecleast ‘three 
Wane) SFEAICStn ees ut ino ecthen , fom Yt“ mcequbarized 
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footing where the nature of the region and _ the 
number of complaints justify regular meetings 
between the relevant officials; secondly, by 
encouraging the regular exchange of statistics so 
that each level of government would know the number 
and types of complaint the other was receiving; and 
thirdlyyobydauthoruzing federal ofiteialoie tomate 
cuss pending investigations with their provincial 
counterparts and, in appropriate circumstances, 
reach agreement on the allocation of jurisdictional 
boundaries. The last objective may require an 
amendment to the Combines Investigation Act (or the 
adoption of a more flexible confidentiality provi- 
Sion inthe: néewiTrade (Practices Act pats bute him: lous 
view, and that of the provincial authorities and 
the federal field officials interviewed, this’ step 
is overdue in any event.* It may also require some 
adjustment in the internal procedures of the 
Misleading Advertising Division of the Department, 
but this change too can readily be justified in 
terms of more harmonious relations with the provin- 
cial officials. Needless to say, all these objec- 
tives should be pursued on a reciprocal basis. 


(ria) Prainino. Of “Stath, 


It is generally conceded that the investiga- 
tion of deceptive or unfair trade practices calls 
for special skills. To the extent that the federal 
government has acquired greater expertise in this 
area than the provinces, we think it should be 


* In the past: the Department has taken the inflex- 
ible position that the Combines Act enjoins 
strict secrecy on the Director and his. staff. 
Whether this represents a correct reading of the 
Act is open to question. In any event, a provi- 
Sion such as sec. 12 of the B.C. Trade Practices 
Act provides a better model for reconciling the 
needs of fairness in investigation with the 
public interest in effective administration of 
the Act. 
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willing to share it with the provinces in much the 
same way as the RCMP is willing to provide training 
for provineral: police orficers:. 


(iv) Statistical Co-operation. 


The common sense nature of this recommendation 
is so obvious that it borders on the trite. Yet 
co-operation at’ this level is still» strikingly 
absent between the two levels of government. There 
is no common language of statistics, for example; 
the statistics are often incomplete; and each level 
of government usually produces statistics without 
any attempt to co-ordinate its efforts with those 
of the other jurisdictions. 


(v) Joint Office Facilities 


It has long been a complaint of consumers that 
they are frequently caught in the meshes of inter- 
jurisdictional niceties -- both between departments 
of the same government and between departments 
belonging to different levels of government -- 
while trying to obtain an answer to a problem. 1B 
Ls particullarisnn dviLicult. £or-«\them)stoandernstand 
why separate federal and provincial offices are 
necessary in the same city to handle consumer  com- 
plaints or enquiries. We appreciate that there may 
be administrative problems in establishing joint 
offices» (particularly in. a sicity where, the. com- 
pita pdicordd vais Oni imay} sabe: j onl yi ;, paxteniof jay Langer 
office structure) but these problems have been 
surmounted in other areas of concurrent jurisdic-— 
tion and we should not have thought them insur- 
mountable in the consumer protection area. The 
Department has funded "store-front offices" staffed 
by non-civil servants to provide information and 
assistance to consumers without regard to jurisdic- 
tional boundaries and LIP grants in various cities 
have accomplished much the same purpose. We would 
welcome a pilot project to test the feasibility of 
the concept when it directly involves the joint 
participation of federal and provincial officials. 
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C. Federal-Provincial Co-operation in the Wider 
Consumer Protection Context 


Federal-provincial relations in the trade 
practices area cannot be isolated from the wider 
problem of placing federal-provincial relations 
generally in the consumer protection field on a 
healthy footing. Dn the wdaght sof coumevweariies 
observations it would be misleading to suggest that 
such an environment already exists. 


The early signs in the 1960's were auspicious. 
Federal and provincial consumer protection legis- 
ration ~hasii ong roots and oucah i bem raced tes ee 
early sdayshror confederation. However, like 
consumerism itself, this branch of government acti- 
vity has only acquired a clear personality of its 
Own in the past decade with the establishment of 
the federal Department of Consumer and Corporate 
Affairs and its provincial »counterparts’ and ‘the 
enactment of much new consumer protection legisla- 
tion at both the federal and provincial levels.* 


In this most recent phase the need for 
federal-provincial co-operation was quickly recog- 
nized. ** The federal government convened what 
appears to have been the first federal-provincial 
meeting specificially devoted to consumer protec- 
tion problems in December 1966. The subyeche on 
that occasion was the dovetailing of the emerging 
federal and provincial legislation in the consumer 


* See generally Ziegel, "The Future of Canadian 
Consumerism”»'(1973)- Sl“Can .)(Bar Revi @Lo1, 


** We have borrowed generously in the next two 
pages from’ -the Saccount “in Louis Romero's 
research!» papers for the Canadian Consumer 
Research Council on Federal-Provincial Relations 
in the Field of Consumer Protection (October 
HOES: unpublished) App 460 ee Sseqy 
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credit area. This meeting was followed by another 
conference held in April of the following year when 
the main topic waS again consumer credit. Since 
then the federal government has convened other con- 
ferences at irregular intervals to discuss’ such 
Specific topics as the consumer aspects of the new 
Bankruptcy Bill,* home warranties, and, most 
recently, the prospective borrowers protection act. 
Some of these meetings have been held on a regional 
rather than national basis. 


Ontario took the initiative in convening an 
imter—provincial ; meeting, of. officials: <in =-1968, 
which also was primarily devoted to a single topic 
(consumer credit). By 1970 a consensus had devel- 
oped among provincial officials and their Ministers 
that it would be useful to hold inter-provincial 
meetings at regular intervals. Since then the 
deputy ministers and other senior administratives 
have usually met at least once a year. The provin- 
cial Ministers appear to have established a less 
regular pattern of meetings and have not managed to 
adhere to a yearly format. Federal officials have 
been invited to participate at many of the inter- 
provincial meetings, but the evidence of strained 
relations has also manifested itself in this area. 
The federal government was not invited to attend 
the meeting of provincial Ministers held in 1974 
and it only attended some of the sessions at the 
meeting of senior provincial officials, held in 
Saskatoon in September 1975. Apart -from, othese 
formal gatherings federal and provincial officials 
are regularly in touch with each other by telephone 
and letter and through individualized visits. 


The precise impact of this interplay of 
meetings and conferences and the effectiveness of 
the existing machinery still awaits detailed study, 
but a few tentative conclusions may be hazarded: 


*~ Bill C-60.° The’ Bill has now been withdrawn for 
Tevisiuon. 
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ae, In terms of substantive results the 
earlier meetings appear to have been more _ produc- 
tive than the later ones. The complementary treat- 


ment, for example, of consumer notes and cut-off 
clauses by the federal and provincial authorities* 
can be traced to this period as well as the adop- 
tion by the provinces of substantially uniform 
disclosure requirements in consumer credit agree- 
nen Gs. 


2. Neither uniformity, however, nor co-ordi- 
nation of federal and provineral legislation 
appears to have been pursued with the same zeal in 
the most recent period. The Trade Practices Acts 
OfSBYLtish¥YColumbrayw Alberta “and. | Ontario srdiikex 
from each other in important respects in substance 
and enforcement machinery and, to a lesser extent, 
this is also true of the consumer reporting legis- 
lation. Quebec's Consumer Protection Act is largely 
Sui generis although its underlying concepts’ have 
close parallels with the consumer protection acts 
in the common law jurisdictions. On the whole, it 
would be fair to say that the provinces have not 
developed any strong intellectual or political com- 
mitment to the principle of uniform legislation and 
that local perceptions, local interests and local 
pressures play a more important role in determining 
the kind of legislation that is adopted and the 
intensity of its enforcement. ** 


* See Ziegel,."Comment”™ (1971)F49urGanel Barnakewvs 
LZ aire itl 9 PS) 95.1 CanssberBbRev: 


** See further Ziegel, "Canadian Consumerism in the 
FOES The Challenge of Interprovincial and 
Federal-Provincial Relations" (unpublished paper 
presented at the Inter-provincial Conference of 
Consumer Protection officials, Jasper, May 16, 
1974). 
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on The inter-provincial conferences are 
loosely structured. They have no institutionalized 
fonmmaty ands no Pistafiis'or research: facwiatiess sof 
their own. Though this does not preclude effective 
co-ordination of effort between the provinces it 
does not promote it either. 


4. The machinery of consultation between the 
federal and provincial governments is probably even 
less calculated to ensure effective co-operation 
between these two levels of government. Federally 
initiated conferences appear in the past to have 
been convened on an ad hoc basis and, like the 
interprovincial conferences, the federal-provincial 
conferences appear to lack any institutionalized 
form or permanent character. This may explain in 
part why so many provincial officials see the 
federal=-provincial conference primarily as a 
vehicle for promoting federal interests and why 
there are widespread provincial complaints about 
inadequate consultation with respect to the princi- 
ple, the desirability, and the need for new federal 
legislation. 


It would be presumptuous for us to suggest 
changes in the machinery of interprovincial 
consultation -- this falls outside our terms of 
reference. And equally it would be misleading to 
Suggest that changes in the federal-provincial 
machinery of consultation would by themselves 
eliminate differences based on political philoso- 
phies or reconcile conflicting views with respect 
to the proper scope of federal and provincial 
activity in the consumer protection area. We 
believe however that. the atmosphere | in “which the 
discussions take place could be improved and for 
this purpose we recommend the establishment of a 
federal-provincial secretariat on consumer affairs. 
The secretariat would have four principal func- 
trons: efilrst,,tro’l act beasit ialstiokeassimgoihouse:iTand 
liaison office for communications and the dissemi- 
nation of information between the federal govern- 
ment and the provinces; secondly to prepare the 
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agenda and provide background materials for 
federal-provincial conferences; thirdly, to inves- 
tigate common problems, recommend appropriate 


solutions and, if so requested, prepare model 
legislation. 


Assuming the secretariat functions success- 
fully it could be expected to achieve some of the 
following goals. It would provide more permanent 
machinery for federal-provincial relations and give 
good earnest of the federal government's desire for 
harmonious relations. it (would "create tra’) more 
detached environment for the discussion of common 
issues, particularly if the secretariat is seen to 
act more as honest broker than as a simple  hand- 
maiden of the Department. And finally, it might 
lead to the establishment of an inter-provincial 
secretariat with similar objects and functions.* 


Apart from the secretariat the federal govern- 
ment might also consider appointing a Co-ordinator 
of Federal-Provincial Consumer Relations, whose 
functions would be similar to the Office for 
Federal-State Co-operation occupied by Mr. Gale P. 
Gotschall in the Federal Trade Commission.** The 
Co-ordinator might also serve as chief executive of 
the secretariat. He would provide a two-way 
channel of communication, first, in responding to 
questions concerning federal programs and their 
administration and, secondly, in familiarizing 
himself with provincial programs and explaining 
them to other federal officials. It is important 


* As to the desirability for which see Ziegel, 
ibid. 


** The office was established in 1965. Its func- 
tions are described in Paul Rand Dixon, Federal- 
State Co-operation to Combat Unfair Trade 


Practices 39 State Government 37 (1966). 
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therefore that he should be able to win the 
confidence of both levels of government and, like 
the secretariat itself, be seen as a detached 
intermediary and not as a protagonist for’ any 
particular cause other than the one for which he is 
appointed. 


APPENDIX TO CHAPTER IV 


NOTE ON THE AMERICAN POSITION 


In organization, allocation of | powexsiitcino 
judicial construction the American constitution 
differs markedly from the Canadian constitution. 
The practical results however are not always’ that 
different from those encountered in the Canadian 
context and, in the trade practices area, the 
Americans have long been exposed to the kinds of 
problems that are now beginning to emerge in 
Canada. We can therefore draw sustenance from _ the 
American experience and benefit from it in shaping 
Our Own trade practices legislation and adjusting 
it to the exigencies of federal-provincial rela- 
tions. 


1. . ThenCon stwtutionassiPos iiaion 


The American constitution does not confer on 
the federal government a general criminal law power 
comparable to the power enjoyed by the Canadian 
government under sec. 91(27) of the BNA Act. 
Article I, section 8 of the American constitution 
does however vest broad power in the Congress "to 
regulate Commerce with foreign Nations, and among 
the Several States, and with the Indian Tribes". 
It is this power which has_ sanctioned massive 
legislative intervention by the Congress over the 
years in the operations of the marketplace and is 
apparently the basis of most of the post-war con- 
sumer protection legislation adopted by this’ body. 
It also constitutes the legal basis of the Federal 
Trade Commission Act. 


On its face the federal power appears more 
restrictive than the trade and commerce power con- 
ferred on the Canadian government under sec. 91(2) 
of theviBNAVAct 2. Artrele n Dagiseetrionisen bastodiay 
contemplates interstate and foreign commerce where- 
as the literal language of sec. 91(2) is not’ so 
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confined. In practices as is well known, the posi- 
tions are reversed. In the benevolent hands of the 
U.S. Supreme Court the federal commerce power has 
blossomed forth and become the constitutional main- 
stay of federal regulatory and prohibitory powers 
in the eeconomic area while the BNA power has_ been 
severely constrained by a long course of adverse 
WUGIClalb construction. 


This is not the place to trace the evolution 
of the commerce power as construed by the American 
GOUrESs* .JSutfiicetitetoy'say,> risismostio distinctive 
feature, and the feature that distinguishes it 
radiea liveseirom i ats Canadian counterpart, is 
enshrined in the so-called Shreveport doctrine. ** 
The doctrine empowers the Congress to regulate any 
aspect of intrastate activity so long as it can be 
shown to affect substantially interstate commerce 
and the regulation thereof;*** and commerce itself 
has been given the broadest possible meaning.**** 
Not surprisingly, the Shreveport doctrine has’ been 
hailed as perhaps the "most outstanding single 
achievement of the Supreme Court in the field of 
GOonstVeublonalataw" s** h* 


= For an excellent Canadian treatment, see 
Alexander Smith, The Commerce Power in Canada 
and the) United) States’ (Toronto,: 1963), Book 2. 

hid So named after the Shreveport Rate Cases 
(1914) 234 U.S. 342. The doctrine is examined 
Iyeaetarh: Inwomeeh, bids, ches 12. 

42% bids, pp. 373-4,.472: 

t0% Toid.; pp. 9262-3. 


*kkEK*THId., p. 470. 
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As a result, Congress is not subject to the 
kinds of constraint that face the Canadian govern- 
ment in the framing of trade practices legislation 
— iment achiojit 7 ASi imo te anhibise diibyis any Siseraous 
restrictions. We shall see in a moment how the 
constitutional permissiveness has influenced the 
evolution of the powers of the Federal Trade 
Commission itself. 


From the Canadian viewpoint the interesting 
(and to some extent still unsettled) question is to 
what extent the states are deemed to enjoy concur- 
rent commerce powers with the federal government. 
Obviously they can regulate purely intrastate acti- 
vity but do they also possess jurisdiction to regu- 
late the interstate aspects of the local economy? 
And if there is a conflict between Congressional 
and state legislation which prevails? The American 
constitution does not expressly vest exclusive 
interstate commerce power in the Congress, but it 
does contain the supremacy clause* which governs 
the resolution of the conflicting exercise of 
legislative authority by the two levels of govern- 
Mei. 


Judicial construction of state powers has been 
exposed to CVelican Swings. Chief Justice 
Marshalid’, “in ~the’ landmark. Case. “OL Gibbens. a7. 
Ogden,** was of the view that Congress had exclu- 
Slve jurisdiction to regulate interstate commerce. 
He conceded however an incidental state power 
provided it could be justified as an exercise of 
the state police power. A full concurrency power, 
on the other hand, subject only to the supremacy 
doctrine, was asserted by Chief Justice Taney in 


RPSATTICTG V1 “Claisce ct 


meee Dee | oe Viale beet tte 
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the Licence Cases.* Still a third Supreme Court 
decision, Cooley v. Board of Wardens** adopted a 
compromise position. According to the majority 
holding in that case, subjects of.national or pri- 
mary importance fall within the exclusive province 
of the federal government, but subjects of lesser 
importance remain within the concurrent jurisdic- 
tion of the states. Cooley apparently still 
represents the prevailing judicial doctrine, *** 
aethougi, Stas “Professors Smith: : intorms) us;+. vthe 
approach now (in determining the validity of a 
Stace = ebaw) ~-is* pragmatic, -"“the* ‘ceriterva objec- 
tive " ~ exes 


All three decisions made it clear that in the 
case of conflict the Congressional will must _ pre- 
vail. As will be seen, at least in the trade prac- 
tices area, the American courts, like the Canadian 
courts of late, are not overzealous to find a con- 
flict: mere duplication or parallel legislation 
does not offend. Accommodation wherever possible, 
not repugnancy, is the prevailing leitmotif, both 
judicially and administratively. But an important 
difference between the U.S. and Canadian approaches 
resides in the Congressional role played in _ the 
exercise, and even allocation, of concurrent 
powers. Settled American doctrine has it that even 
Congressional silence can be interpreted as a nega- 
Etve occupation OF “a ““particular™ arealy*** * From 
En S Te VEG Lows logically that an express 


* (1847) 5 How. 504. 

ies EPO S2)40b2 How 2 (2005 

REA See Cs SOME pipe 220— ait. 
BR LCi ee eee 


kEKEKTHId., pp. 224-26. 


=. Se 


Congressional statement will preclude state inter- 
vention, although it has recently been said that 
such ansiintentiony ‘wiLloinots » readilyre be Sanrenned 
unless it is manifest.* All this has «no. /)counter=- 
parti ude Canadwanmweconst PtuUbcLonalll 6 doeunsne: Even 
more striking is the now accepted constitutional 
solecism** that Congress may permit state regula- 
tronvof matterssclearly!ofla national Sior ‘primary 
character. It is easy to see why Professor Smith 
describes Congress as "presiding" over the commerce 
power. *** 


2. Federal Regulation of Trade Practices in the 
Consumer Area 


The main focus of federal efforts has long 
resided in section 5(a) of the Federal Trade 
Commission Act.**** The Federal Trade Commission 
was established in 1914 and section 5(a) of the 
Original Act declared unlawful "unfair methods of 
competition in commerce". Thus, as the Supreme 
Count” pomnbedr) Oumn tnis AICy at) “Ral adansnm@esss 24 
(1931), the primary objective of the Act was not 
the protection of consumers but the elimination of 
unfair competitive practices. 


- Double-Eagle Lubricants Inc. v. State of Texas 
(POO Sh) 2d esr Supp. obs Peer Ceotacvemana course 
Déecitsirons 1l4l6"at’1420,-*clting” Floridayry hime 
and “Avocado Growerevinc "Vv. =Pauh'\(1965) ees75 
eae ee 2 

kx SMLth; Ops Cues pp.) 232ee" 

Pea Aid Bae 8 REM ELE BS 

ile Feces nes Daal pag SBS le WN” Ha ps 5) 


***** (1931) 283 U.S. 643. 
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The original Act suffered from other short- 
comings. One was that itS scope was restricted to 
unfair methods of competition "in commerce", com- 
merce being defined in section 4, in the language 
of the Constitution, as "Commerce among the Several 
Seaeect OL NWikh Srorezron natLons...”. In other 
words, the Commission was denied the benefits of 
the Shreveport doctrine. A second difficulty was 
the limited sanctions entrusted to the FTC for the 
purposes of enforcing its mandate. The FTC was 
only empowered, after due hearing, to issue a cease 
and desist order.* The Commission possessed no 
punitive powers under section 5(a) and, it would 
seem, no remedial power to order redress or other 
forms of relief fox victimized consumers. ** 
Thirdly, there was serious doubt*** whether’ the 
Commission could exercise a substantive rulemaking 
power - obviously a question of key importance if 
the open-ended language of section 5 was to _ be 
reduced to specific norms of conduct in the myriad 
If Ene scounulesentsituabions 6m aewhich? the could 


apply. 


In the intervening years Congress has applied 
itself, more or less diligently, to redress these 
shortcomings. The Wheeler-Lea Act of 1938 amended 
section 5 and expanded the Commission's jurisdic- 
tion to encompass \U"unfairononmdeceptivertcvacts sor 
practices" in commerce as well as "unfair methods 
of Compuitpon YohaA Cstplbomorne hilimportamt saqgroup of 
amendments was introduced in the recently adopted 
Magnuson-Moss -- Federal Trade Commission Improve- 
mene Act, *4** Licawart:s 


* 15 U.S.C. 45(b). 
** Heater v. FTC (1974) 503 F. 2d 321. 


kkk National Petroleum Refiners Association v. FTC 
CrO7Sia4e2 Bt 2af672 Dee: Gprc. ECams): 


hoe Ampere 98-6970 1975): 
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1. Section 5 of the Federal tTrade 
Commission Act waS amended by striking 
out "in commerce" and substituting the 
immensely more generous language "in or 
affecting commerce" (sec. 201(a)). 


2ie Sect lonvie202 swoonters express 
rule-making powers, both interpretive and 
substantive. (Note in particular that 
the substantive rule-making powers 
include the adoption of requirements "for 
the purpose of preventing" unfair acts or 
practices.) 


Be The Commission may seek LO 
recover civil penalties for knowing vio- 
lations of any rule respecting unfair or 
deceptive acts or practices and ole 
knowing violations following the issuance 
of a cease and desist order (sec. 205). 


4. A new section 19 is added to the 
FTC Act empowering the Federal Trade 
Commission to commence civil actions 
against persons violating a rule or a 
cease and desist order for such relief as 
the court finds necessary to redress 
injury to consumers. 


3. The Meaning of "in Commerce" Under Section 5 


As has been noted, prior to its recent amend- 
ment the FTC's jurisdiction was restricted to acts 
Or practices "in" interstate and foreign commerce. 
In view of this restriction and its close analogue 
to one of the meanings which has traditionally been 
ascribed to the Canadian trade and commerce clause, 
it may be interesting to illustrate how the FTC and 
the American courts have construed the phrase in 
practice. 


Section 5 has been held to apply in the 
following circumstances: 


=l0 2 — 


An advertising agency preparing commer- 
Cia kseicton hishowangeamoverrsinatzoenal TV 
network: 


Cobgate=PalmolivesGo. VvePEGrik962) 310 
P#g2e) 39: 


An advertisement in a newspaper which 
has distribution in three states: 


GuzhakevethTCatl966)..36168R..2d- 7.00. 


Ltsasesemble-sufEieient, to7showyinter- 
state solicitation whether ‘ee not 
actual interstate sales took place: 


EPGaDkttien3 6952 «CCHIT radeuaykege Reps, 
paras 6804032. 


A contract contemplating interstate 
shipment is sufficient even if the con- 
tracting parties are within the state: 


ELG aVewpPacaitecr, StatesiaPRapes Trade 
ASSOOne (GL9. 27 )w esir Us 87 be = 


Correspondence courses delivered and 
distributed through interstate mails: 


PiCovs CivilesServaceilaTraaning Bureau 
Le? (6103 5):paf Oy aice dell oe 


Intrastate activity which constitutes 
an integral and indispensable part of 
interstate trade: 


Ashevielele. fobaceo, Boardsofasf rade: Ene 
le ake | Cet fd 5 9 s)cor? Ody bi een, 2 Cle DO aae 
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- Local finance company, wholly owned by 
auto manufacturer, and acting as agent 
in iva untited plan ‘ofetseidiang and 
financing cars shipped in interstate 
commerce: 


GMG iv. EPG C194 0 ell 4. ena 3" 


- Retail credit sales which are an 
adjunct to interstate commerce: 


Ford Motor Corp. Vv. FLC UrGAkyy aLe2O St. 
ZOPIS 


- The FTC Act does not require substan- 
tial sales in interstate commerce 
before the FTC can proceed: 


Suv Sales ony SeTOwilg5 Syie2 5S erence 
744: 


Safeway Stoves: ace Ae To C1966) 366 
F Sid EIS: 


- Warehousing of defendant's units prior 
to sale within individual states by the 
defendant's own salesmen: 


Homiand“Erurnaceato sy Sr Cci.tI6959 ) 269 
Peed (203 and 92955 .F 47.20 7302. 


4. State Regulation of Unfair and Deceptive Trade 
Practices : 


This Note has earlier explained the constitu- 
tional basis of state regulation of consumer trade 
practices. To recapitulate, it arises out of the 
concurrent powers enjoyed by the states in the 
"lower reaches" of commerce as a result of the 
Cooley doctrine and may co-exist with similar 
federal legislation in the absence of direct con- 
flict or a Congressional intent to preempt’ the 
field. The reader will not fail to note the 
striking resemblance between this result and the 
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recent decisions in Canada upholding the exercise 
of provincial powers under the aspect doctrine. 


It remains to note how the states have exer- 
Ccised their power. Forty eight states have now 
adopted some form of trade practices legislation* 
but all of the Acts (if one ignores the earlier 
largely ineffectual "Printer's Ink" statutes) are 
much later in date than the FTC Act.*¥* They have 
also all been influenced, to a greater or lesser 
degree, by the concepts and techniques of the FTC 
Act. Indeed, the: FTC has played an active role’< in 
promoting the adoption of state trade practices 
legislation. 


The state Acts fall into two principal cate- 
gories. *** The first category comprises the 
"Little FTC" Acts which trace their lineage to the 
federal parent statute. In 1967 the Committee of 
State Officials on Suggested State Legislation of 
the Council of State Governments recommended for 
adopt rent@as pModels “Unfair Trade Practices and 
Consumer Protection Law which was initially devel- 
oped by the FTC. The Act was subsequently amended 
in 1967 and 1970. The Act offers three alternative 
Lorms '-GEOr WSECEIONI. S26 “which defines unlawful 


*ETCabact Me Sheet;tpState mt beqislation —boeitCombat 
Unfair Trade Practices (Revised June 1974), and 
updating supplied by Mr. Gale P. Gotschall as of 
October TLOgwmi9 7 54 


** Most of them appear to have been adopted in the 
late 1960's or early 1970's. See further Nat. 
Assoc. Attorneys General, Committee on the 
Office of Att. Gen., State Programs for Consumer 
Protection, (1973) pp. 34 et seq., and Lovett, 
State Deceptive Trade Practices Legislation 
MP9 12) COG Stayin. rRaV G01 24% 


*k*COAG, ibid., p. 34. 
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practices. “The otheriliprincupabditypemomsAchieis 
known as the Uniform Consumer Sales Practices Act 
and was drafted by the National Conference of 
Commissioners on Uniform State Laws. Only two 
states (Ohio and Utah) have so far adopted this 
ACES 


Jurisdiction under the former type of Act is 
usually vested in the state attorney general.* 
Whoever the enforcement officer, the degree of 
enforcement appears to vary considerably from state 
to state depending on the resources available** 
and, it is fair to assume, the general political 
climate. 


5. Federal-State Relationships in the Trade 
Practices Area 


The overall impression gained by the foreign 
observer is that a healthy and co-operative rela- 
tionship exists between the federal and state 
governments and that both the federal agencies and 
courts have been anxious not to discourage the 
states from playing an active role in this area. 
This goal has been pursued even at the expense of a 
lack of national uniformity and sometimes at con- 
Siderable inconvenience to the business community. 


The following factors support this conclusion. 
In the first place, neither Congress nor the FTC 
(through its Trade Regulation Rules) has sought to 
pre-empt the trade practices field although it is 
clear they have the constitutional power to do. so. 
The Congressional reluctance is exemplified through 
the use of exemption provisions in favour of state 
concurrency to which reference has’ been made 


PALEOLOS pels woOe 
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earlier. A striking example of the TCLS 
restrained hand is afforded in the area of door to 
door sales regulation by the Commission's response 
to urgent industry requests for a pre-emptive FTC 
rule once it became clear that the Commission 
intended to adopt a federal regulation. Industry 
representatives argued that it would be very 
burdensome for interstate sellers to have to recon- 
cile the widely varying state provisions on the 
subject with the proposed federal rule and to com- 
ply, both. wathmthe. state provisions, andthe federal 
rule. The Commission declined to accede to the 
requests and reasoned as follows:* 


In the past the Commission has recom- 
mended and encouraged the enactment of 
State and local laws, patterned after the 
Federal Trade Commission Act, in order to 
enlist the resources of the States in the 
constant battle to protect the consumer 
from unfair and deceptive trade prac- 
tices. This policy was premised on the 
hope that the States would have the 
weapons they needed to combat business 
practices which were beyond the reach of 
Commission jurisdiction, and perhaps’ to 
exercise greater powers with respect to 
businesses which might be subject to’ the 
jurisdiction of both the Commission and 
the States. However, apparent inconsis- 
tency between State and Federal regula- 
tion does not always result in the former 
beang struck down. / Thus’ im Gwi£t' s:&o'Co. 
Viet Wackham,Psso4ieF . 2dw24is 12 ra. 966), 


* FTC, Cooling-Off Period for Door-to=Door Sales, 
Trade Regulations Rule and Statement of Basis 
ance urpose, sieved. Reg. 22934 at 22958. 
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the court held that a Federal poultry 
labeling regulation did not pre-empt a 
more detailed and stringent New York 
State regulation prescribing the manner 
intiwhaichpoultry! products antsthatis Stare 
Should be weighed, measured, and labeled. 


It would seem that the Commission 
should: not! ivabandon: tautse) podancyy eo tiw.coe 
operative and complimentary actions (Sic) 
in absence of cogent and compelling 
reasonsmmsfor o:doingsr hiso.$ erifieckhe State 
cooling-off laws give the consumer 
greater benefit and protection in regard 
to notice, time for election of the can- 
cellationiyjwemedy;t i Giaherkn transactions 
exempted from this rule, there seems’ to 
be no reason to deprive the affected 
consumers of these additional benefits. 
On the other hand in those States which 
do not have cooling-off laws, or which 
have laws which do not accord the con- 
sumer protection and benefits provided in 
this rule, the rule would supply the 
needed protection or be construed to 
supersede the weak statute to the extent 
necessary to give the consumer the 
desired protection. 


Although the factor is not mentioned in the 
Commission's reasons, it is fair to assume that the 
Slender resources of the FTC and its inability to 
police adequately activity in 50 States. strongly 
influences its encouragement of state participa- 
tion. The relevance of this attitude in the 
Canadian context hardly needs to be emphasized. 


The accommodating judicial attitude is illus- 
trated by “the U.S. District “Court decision. in 
Double-Eagle Lubricants, Inc. v. The State of Texas 
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Glos )a he 45. ee (Supp bo orBothicectkhelp ETGtrand: the 
State of Texas had adopted a substantially similar 
regulation concerning the labelling of recondi- 
tioned motor oil offered for sale to the public. 
The plaintiffs argued that the FTC regulation had 
pre-empted the field and they sought a declaratory 
judgment and injunction against the enforcement of 
the Texas provisions. The Court rejected the 
action @renid.cheldygiscierstbeed «chat there was no 
Congressional intent to confer exclusive jurisdic- 
tion on the FTC and, secondly, that there was no 
conflict between the State and FTC requirements. In 
reaching this conclusion the Court also relied on 
an earlier decision of the U.S. Court of Appeals 
POs Let mouth) Caerouriakt Roa » Onive, Corp gies y FTC 
(1959) 26 F. 2d 741 which had reached the same con- 
clusion on similar facts. 


In the instant case the Court also had no dif- 
ficulty in finding that the Texas provisions were a 
legitimate exercise of the State's policy power "to 
protect the safety and property of the public and 
to prevent a deception as to the nature and quality 
of theiproduct’)levihe rCount icontinueds:** 


While the law incidentally affects 
interstate commerce, it does not dis- 
criminate against such commerce and is 
reasonable in its requirements. 


It does not stretch the imagination to envisage an 


almost identical Canadian judgment under similar 
circumstances. 


~Aaso reported 2n 01965) .7 FIC’ Stats pand: Court 
Decision 1416. 
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Fuanally,: there faker the (textham eqa pecs omens 
made iby the PTC cto Spur sueis:cor-operat bversyr eka tion 
ships with the states. We have already referred to 
the Office for Federal-State Co-operation estab- 
Iushed!*by *themFTC in F965 “tand D®atsS Enltratime! ain 
preparing a Model Unfair Trade Practices and 
Consumer Protection Law for adoption by the states. 
The states' perception of the federal role and the 
harmonious relationship between the two levels of 
government is adequately conveyed in the following 
passage which appears ina recent state-sponsored 
publ ircarwvor s+ 


The FTC is perhaps the most active 
federal agency. With its broad authority 
to stop unfair methods of competition and 
unfair or deceptive acts or practices, it 
has provided guidance for state enforce- 
mentberoLfficiats: Ets Sthitty Ssyears on 
experience, and expertise in investiga- 
tion and litigation have been of great 
assistance to the states. The Commission 
has assisted the newcomers to the field 
of consumer protection in developing edu- 
cational programs, preparing legislation 
and structuring programs. 


The FTC established an office of 
Federal-State Co-operation in 1965. Bt 
has worked to encourage states to adopt 
"little F.T.C." acts and to foster inter- 
jurisdictional co-operation. Assistance 
in drafting proposed legislation, pro- 
viding research and training assistance 
and access to records of commission pro- 
ceedings together with continual advice 
regarding the activities of consumer pro- 
tection agencies, both state and federal, 
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throughout wihewiinereL.on;odescripbions.« of 
various fraudulent and deceptive schemes 
presently occurring around the nation and 
the distribution of copies of pleadings 
in important state consumer cases are 
activities of the Federal Trade 
Commission that have proven more _ than 
helpful to the states in the administra- 
tron of sthewrigprograns. 


Tt does ‘not ‘appear that either -the state .-or 
federal authorities have found it particularly dif- 
ficult, much less impossible, to run their trade 
practice programs on a concurrent basis and up to 
the present time it has not proven necessary to 
establish any inter-delegation of powers in the 
trade practices field between the FTC and the state 
governments. To the best of our knowledge, its 
desirability has not even been canvassed. 


V -— CONCLUSIONS 


Professor Trebilcock's team was instructed to 
submit proposals for a model trade practices act. 
Our terms of reference were quite different and we 
were requested to direct our attention not towards 
the abstractly ideal but the constitutionally per- 
missible and the politically acceptable. In this 
unsettled (and unsettling) environment it is not 
surprising that we were not able to emerge with a 
Single set of finite answers but were left rather 
with a series of inspired guesses, constitution- 
ally, and a number of alternative approaches poli- 
tically. Our conclusions are as follows: 


1. With the possible exception of its appli- 
cation to broadcasting and a number of other acti- 
vities subject to specific federal powers, the 
provincial trade practices legislation is likely to 
be upheld as a legitimate exercise of the provin- 
cial power under sections 92(13) and 92(16) of the 
BNA Act. 


2. Whatever the ultimate form of the new 
federal trade practices legislation, there is 
likely to be substantial overlap between it and the 
subsisting provincial legislation. If the Supreme 
Court of Canada continues to favour the exercise of 
concurrent powers, and perhaps even to expand the 
concept, the provincial legislation is likely to 
withstand the challenge of the paramountcy doc- 
trine. 


3. We are not disturbed by this possibility. 
The phenomenon has long been familiar to the 
Americans in the trade practices area and other 
areas of economic regulation and no calamitous con- 
sequences appear to have ensued. There is no 
reason to believe that the Canadian result will be 
Significantly different but it does suggest the 
desirability of close co-operation between the two 
levels of government. 
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4, In keeping with the spirit of co-operative 
federalism we believe that the provinces’ should 
continue to be encouraged to adopt their own trade 
practices legislation and to administer it to the 
limits of their resources. 


5. We do not favour the federal government 
abdicating its responsibility in this area of con- 
sumer protection. We believe that both the federal 
and provincial governments have their proper role 
Gomplay. 


6. There is good reason to believe that con- 
stitutionally the federal government could continue 
to exercise its well established criminal law 
powers for the purpose of enacting new trade prac- 
tices legislation and these powers could probably 
also be invoked to justify such ancillary provis- 
Vens/4 as) Lionders defr prohibition; restitutionary 
orders, and orders involving the divestment of 
profits as part of the sentence of the court, with- 
out the act at large losing the benefits of the 
criminal law umbrella. It appears to us however to 
be very doubtful whether the full panoply of public 
and private law sanctions and remedies as envisaged 
in the Trebilcock report could survive the criminal 
law characterization. A court may feel that the 
centre of gravity has shifted or, at any rate, that 
the different components of the new act must be 
severed for the purposes of constitutional char- 
acterization. 


faeo Thus) iti dsitamportahtichmoy cohnsidermsithe 
proper place of the trade and commerce power in the 
prospective federal act. Subject to the outcome of 
the present litigation in the Vapor case*, we are 
nomatlpaliy conta.dentes that ,-theriSupremeio Court! 6 o£ 
Canada would treat the power as justifying the 
federal regulation of all types of trade practices 


> ~aseco whitch see. now. “the Introduction to this 
LeEporc. 
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-- intra- as well as inter-provincial. If the trade 
and commerce power 1S vulnerable on that score, we 
see little likelihood of the peace, order and good 
government clause being available as a fallback 
position. 


9.0, .Weatoimk to much, More. Likely idee tie 
federal legislation would be upheld if it confined 
its scope to inter-provincial trade practices. We 
therefore recommend the double deployment of the 
criminal law and trade and commerce powers as_ the 
basis of the constitutional validity of the | new 
act..«. 1p) OUrsZOpini on, Most. Ol, tne Objections  [waice 
might be raised within the Department to restric- 
ting the new act to inter-provincial practices can 
be answered satisfactorily. We do however see a 
difficulty: arising out> of the possubllaty thats some 
provinces may have no trade practices legislation 
of their own thus leaving a lacuna in the network 
of protective legislation. To meet this difficulty 
we recommend the retention of the existing criminal 
law formula without territorial restrictions and a 
severable set of provisions restricted to inter- 
provincial practices which would be concerned with 
the exercise of administrative powers and public 
and private forms of civil redress. 


oO. An Untegrated? form Aor, nadministratiion or 
the federal and provincial acts would obviously be 
desirable but we see no early prospects for its 
realization. Nor do we see any significant scope 
for interdelegation of powers between the federal 
government and individual -provinces but this is 
subject to the possible exception in the case of 
some of the smaller provinces who may lack the 
resources adequately to enforce their own legisla- 
tion. Whether or not our appreciation of the poli- 
tical factors is correct, we certainly would not 
discourage interdelegation of powers if the admini- 
strative problems can be satisfactorily resolved. 


a= 


10. Given our preceding conclusion, future 
emphasis would appear to be on a_e consultative 
rather than an integrated form of co-operative 
federalism. Within these broad parameters we 
strongly recommend the following types of programs: 
co-operation between the federal and provincial 
governments towards greater uniformity of legisla- 
Eton> ) Gontinuous «exchange “of trade practices 
information between the two levels of government 
aac thesestablishment of criteria for’ the terri 
torial classification of practices and their allo- 
cation for investigative and enforcement purposes; 
Enewrotanng Of Othner (facilities ineluding) ‘the 
training of staff and office space; the establish- 
ment of a federal-provincial secretariat and, 
timavlvy,. the appoaniment of a co-ordinator —of 
federal-provincial affairs. 
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